
 

 

Seeking Release from Immigration Detention 
Each year, the Department of Homeland Security (DHS), through two component agencies, arrests and detains 
hundreds of thousands of individuals in the civil immigration detention system. U.S. Customs and Border 
Protection (CBP) apprehends and detains people for shorter periods of time at or close to the U.S. border. 
Immigration and Customs Enforcement (ICE) arrests and detains people in the interior of the United States. 
Individuals encountered by CBP or ICE may be placed in one of nearly 200 detention facilities across the 
country that hold noncitizens for weeks, months, or years while they await an immigration court hearing or 
deportation. This fact sheet gives a brief overview of the process individuals must undergo to seek release from 
immigration detention.  

Who is subject to immigration arrest and detention? 

By law, DHS cannot detain U.S. citizens.1 However, DHS is authorized to arrest and detain noncitizens, and in 
certain circumstances, can do so without an administrative warrant.2 The agency only may arrest and detain 
individuals if there is probable cause that there is a basis to deport the person from the United States.3 

In general, DHS officers arrest and detain individuals in the following situations: 

 during interactions with the criminal justice system, including pre-trial court appearances and after being 
released from criminal custody; 

 during broad-based or targeted home or worksite enforcement raids;  

 at routine immigration interviews or appointments with U.S. Citizenship and Immigration Services; and  

 after contact with CBP at a port of entry or apprehension near the border. 

What happens after DHS initially arrests or apprehends a person?  

After CBP officers arrest a person, they generally take the person to a short-term detention facility for 
fingerprinting, interviewing, and processing. If the person expresses an intention to apply for asylum or a fear 
of returning to his or her country of origin, DHS must provide an asylum screening and generally will transfer 
such individuals to ICE custody. A person who does not indicate an intention to seek asylum or a fear of return 
generally is transferred to ICE custody for immediate deportation. If, however, the person is a Mexican national 
detained at the Mexican border, CBP may repatriate the person at certain ports of entry along the border.4 
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After ICE arrests a person without an administrative warrant inside the United States, the agency must make a 
custody determination and decide whether to place the individual in removal proceedings within 48 hours, 
unless there is an emergency or other extraordinary circumstance.5 In certain cases, including where ICE 
claims that the person has been convicted of certain crimes, the agency will take the position that detention is 
mandatory or that the person is not eligible for release.6 ICE takes the position that individuals it classifies as 
“arriving” in the United States7 who request asylum at ports of entry may only be released through parole.8 
Whether individuals who entered between ports of entry and pass an initial asylum screening interview may 
seek release in a bond hearing before an immigration judge is at issue in litigation ongoing as of the date of 
publication of this fact sheet. 9  ICE also generally refuses to release individuals who already have an 
outstanding or unexecuted order of removal, or who are subject to another summary removal process known 
as reinstatement for having previously been ordered removed and subsequently reentered without 
inspection.10 

If a person is eligible for release, ICE is supposed to assess the person's flight and public safety risk profile 
before choosing whether and how to release the person.11 Following this assessment, ICE will determine 
whether the person is eligible for release, and if so, may utilize one of the following options:  

 ICE may release an individual on his or her own recognizance, meaning that he or she signs paperwork 
committing to appear for scheduled immigration court hearings;  

 ICE may release an individual on Orders of Supervision (OSUP). OSUPs contain additional conditions of 
release, such as electronic monitoring (i.e., wearing a GPS ankle monitor), periodically reporting to an ICE 
officer in person or by telephone, and travel restrictions. Conditions of supervision may involve ICE’s 
Intensive Supervised Appearance Program (ISAP). These conditions, used separately or in conjunction with 
one another, and are collectively referred to as “alternatives to detention” (ATD);  

 ICE may require someone to post a monetary bond (similar to bail in the criminal context) to secure 
release. The immigration laws require a minimum bond of $1,500, but bond amounts can be as high as 
tens of thousands of dollars; or  

 ICE may release an individual on parole,12 which is permission to reside in the United States for a finite 
period of time. ICE also may place a parolee on an OSUP requiring him or her to meet certain conditions to 
remain on parole. 

Of these alternatives to detention, the majority of individuals released by ICE are released on bond or an ATD. 
As of August 2019, roughly 100,000 people were enrolled on an ATD at any given time.13 According to DHS, 
ATDs cost an average of $4.04 per day and have been shown to work with over 95 percent of individuals to 
ensure appearance for their final court hearings.14  

Even if a person is statutorily eligible for release, he or she still may remain detained. ICE often chooses not to 
release the person (i.e., refuses to set any bond) or sets a bond amount that the individual cannot afford to 
pay.  
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How can an individual challenge his or her detention?  

If ICE decides to keep an individual in custody or sets a bond that the person cannot afford to pay, individuals 
may ask an immigration judge to order either release or a reduction of the bond amount.15 This request may 
be made orally, in writing, or, at the immigration court’s discretion, by telephone.16  

Significantly, a detainee does not need to be in removal proceedings before asking an immigration judge for a 
custody review hearing; the person need only be detained in immigration custody.17 To request a custody 
review hearing, a detainee must make the request to the immigration court with authority over their place of 
detention at the time of filing.18 

The same general process applies if DHS has set a condition of release with which the individual disagrees. For 
example, an individual may ask an immigration judge to review and vacate an ICE decision to release a person 
on an ankle monitor.19 

What happens at an initial custody redetermination (bond) hearing? 

The first step in any custody redetermination hearing (also known as a “bond hearing”) is for the judge to 
determine whether he or she has authority to review or modify the person’s custody status.20 For example, if 
DHS claims that the individual has been convicted of an offense that subjects him or her to mandatory 
detention, the immigration judge first must determine whether the individual in fact has been convicted of that 
crime and, if so, whether the conviction falls under the mandatory detention statute.21 A person held under the 
mandatory detention statute generally is not eligible for release.22  

If the immigration judge determines that a person is eligible for release, the judge then decides whether 
release is warranted, and if so whether to release the individual on their own recognizance, bond, and/or other 
conditions.23 Release is warranted if the individual does not pose a danger to property or persons and is likely 
to appear at future court hearings.24 The immigration judge also can modify the conditions of release set by 
ICE, for example, by increasing or decreasing the amount of bond or by ordering the removal of an ankle 
monitor. 

If the immigration judge determines that release is not warranted or the individual cannot afford to pay the 
bond amount set, the individual remains locked up in immigration detention. Individuals who must litigate 
their immigration cases from detention face numerous practical barriers, including limited access to attorneys 
and confinement in remote locations far from family, community, and one’s own attorney.25 

What options are available after an initial custody review (bond) hearing? 

If ICE or the individual disagrees with an immigration judge’s custody decision, either side may file an appeal 
with the Board of Immigration Appeals (BIA) within 30 days of the decision.26 If an immigration judge and/or 
the BIA have issued a negative custody decision, an individual may ask for another bond hearing provided he 
or she can demonstrate a “change of circumstances” warranting release.27 
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Some detained individuals may file a petition for a writ of habeas corpus to challenge their detention—
including challenges to the availability of custody review hearings, the lack of procedural protections, and the 
length of detention—with the federal district court having jurisdiction over the place of the person's 
detention.28  

Can a detainee with a removal order challenge their detention? 

Once a person has been ordered removed and has exhausted or waived any appeals, ICE can detain the 
person while arranging deportation.29 However, in certain circumstances, ICE may be unable to execute the 
removal order. For example, the person may come from a country which does not accept individuals with final 
orders or the foreign government may refuse to issue travel documents to permit return. In those 
circumstances, ICE may seek to detain a person for an indefinite period of time until deportation becomes 
possible.  

However, there are limits on DHS’s authority to indefinitely detain people who the agency cannot deport.30 If a 
person is not deported within the first 90 days after a final order of removal, DHS must determine whether 
there is a “significant likelihood” that the person will be removed “in the reasonably foreseeable future.”31 If 
DHS determines that the person will not be removed in the reasonably foreseeable future, then after 180 days 
have passed it must release the person on an order of supervision if they are neither a flight risk or a danger to 
the community.32 The agency is also required to renew this determination once every six months, and the 
person can file a habeas petition to challenge their detention once six months have passed. 
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Endnotes: 

1. As a matter of law, “No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.” 18 
U.S.C. § 4001(a). Neither the Immigration and Nationality Act nor Department of Homeland Security (DHS) policy authorizes the detention of 
a U.S. citizen by immigration officers. See 8 U.S.C. § 1101 et seq.; Memorandum from John Morton, Assistant Sec’y of Homeland Sec. for ICE, 
“Superseding Guidance on Reporting and Investigating Claims to United States Citizenship,” at 1 (Nov. 19, 2009) (“. . . ICE cannot assert its 
civil immigration enforcement authority to arrest and/or detain a [U.S. citizen]”); Immigration and Customs Enforcement, “Guidance: 
Investigating the Potential U.S. Citizenship of Individuals Encountered by ICE,” Nov. 10, 2015, 
https://www.ice.gov/sites/default/files/documents/Document/2017/16001.2.pdf. See also 8 U.S.C. § 1357(a) (describing ICE authority 
to arrest without administrative warrant); 8 C.F.R. § 287.5(e)(2) (listing DHS officers authorized to issue administrative warrant). 

2. See 8 U.S.C. § 1357(a) (describing ICE authority to arrest without administrative warrant); 8 C.F.R. § 287.5(e)(2) (listing DHS officers 
authorized to issue administrative warrant). 

3. 8 U.S.C. § 1357(a)(2). Administrative warrants are not judicial warrants. Unlike a warrant in a criminal case which must be approved by a 
judge, administrative warrants may be approved by ICE officers themselves and lack the constitutional safeguards of a traditional warrant. 

4. A list of current repatriation agreements for Mexican nationals can be found at https://www.dhs.gov/publication/updated-us-mexico-
local-repatriation-arrangements.  

5. 8 C.F.R. § 287.3(d). 

6. 8 U.S.C. § 1226(c); 8 C.F.R. § 1003.19(h).  

7. See 8 C.F.R. §§ 1.2; 1001.1(q) (defining “arriving alien”). 

8. Jennings v. Rodriguez, 138 S. Ct. 830 (2018).  

9. On April 16, 2019, Attorney General Barr held that individuals who enter the United States without inspection (between ports of entry) and 
demonstrate a credible fear of persecution are not entitled to bond hearings and only are eligible for release on parole in DHS’ discretion. 
See Matter of M-S-, 27 I&N Dec. 509 (A.G. 2019).  As of the date of publication of this fact sheet, the Ninth Circuit has enjoined that decision 
from taking effect. Order on Stay Pending Appeal of Preliminary Injunction, Padilla v. ICE, No-35565 (9th Cir. July 22, 2019), 
https://americanimmigrationcouncil.org/sites/default/files/litigation_documents/challenging_credible_fear_interview_and_bond
_hearing_delays_preliminary_injunction_order.pdf_order_on_stay_pending_appeal_of_pi.pdf.   

10. 8 U.S.C. § 1231(a)(5).  

11. When making an initial custody determination, ICE is required to evaluate each person under a “Risk Classification Assessment.” However, 
this tool is often overridden by executive priorities which lead to the continued detention of individuals that even ICE agrees are neither a 
danger to the community nor a flight risk. See, e.g., Daniel Oberhaus, “ICE Modified Its 'Risk Assessment' Software So It Automatically 
Recommends Detention,” Vice, June 26, 2018, https://motherboard.vice.com/en_us/article/evk3kw/ice-modified-its-risk-assessment-
software-so-it-automatically-recommends-detention. 

12. See 8 C.F.R. § 212.5. 

13. U.S. Immigration and Customs Enforcement,  ATD Active Population by Technology and Area of Responsibility (AOR) as of 8/10/2019, 
https://www.ice.gov/detention-management#tab2. 

14. Id. at 147.  

15. 8 C.F.R. § 1003.19. 

16. 8 C.F.R. § 1003.19(b). 

17. 8 C.F.R. § 1003.14 (a). 

18. 8 C.F.R. § 1003.19(c)(1). If someone cannot file with the court with authority over their place of detention (i.e. if the person is no longer 
detained), he or she must file the request with the immigration court having administrative control over the case, 8 C.F.R. § 1003.19(c)(2), or 
with the Office of the Chief Immigration Judge to have an appropriate court designated, 8 C.F.R. § 1003.19(c)(3). 

19. Matter of Garcia-Garcia, 25 I&N Dec. 93 (BIA 2009); 8 C.F.R. § 1236.1(d)(1) (requiring “an application for amelioration of the terms of release 
must be filed within 7 days of release” for individuals who are no longer detained). 

20. See Matter of Joseph, 22 I&N Dec. 799 (BIA 1999). 

21. Id at 806-807.  

22. Although the Supreme Court has upheld the constitutionality of mandatory detention for short periods of time, see Demore v. Kim, 538 U.S. 
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510 (2003), the Court has yet to determine whether denying bond hearings to individuals held for six months or longer while in removal 
proceedings is constitutional. See Jennings v. Rodriguez, 138 S. Ct. 830 (2018). Some courts have held that this type of prolonged detention 
without the right to a bond hearing violates the Due Process Clause. See, e.g., Diop v. ICE/Homeland Sec., 656 F.3d 221 (3d Cir. 2011). 

23. See 8 C.F.R. § 1236.1(d)(1); 8 C.F.R. § 1003.19. 

24. Matter of Adeniji, 22 I&N Dec. 1102, 1112 (BIA 1999). 

25. Ingrid Eagly & Stephen Shafer, Access to Counsel in Immigration Court (Washington, DC: American Immigration Council, September 28, 2016), 
https://www.americanimmigrationcouncil.org/research/access-counsel-immigration-court. 

26. 8 C.F.R. §§ 1236.1(d); 1003.38. 

27. 8 C.F.R. § 1003.19(e). 

28. 28 U.S.C. § 2241. 

29. See 8 U.S.C. § 1231(a)(2). 

30. See Zadvydas v. Davis, 533 U.S. 678 (2001). 

31. See 8 C.F.R. § 241.4(b)(4). 

32. See 8 C.F.R. 241.13(b)(2)(ii).  
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