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Understanding the Legal Challenges to Executive Action

On June 23, 2016, the U.S. Supreme Court issued a 4-4 decision in United States v. Texas, the case challenging
expanded Deferred Action for Childhood Arrivals (DACA) and Deferred Action for Parents of Americans and
Lawful Permanent Residents (DAPA).! This means that a preliminary injunction temporarily halting the
implementation of these initiatives stands. This ruling does not impact the original DACA program launched in
2012. However, it does have a profound and disappointing impact on the millions of would-be eligible
immigrants whose lives remain in limbo after the Court’s ruling.

This fact sheet provides an overview of the lawsuits that have challenged expanded DACA and DAPA. It
explains the legal claims, the court decisions, and the process.

Background

On November 20 and 21, 2014, President Barack Obama announced a series of administrative reforms of
immigration policy, collectively called the Immigration Accountability Executive Action.? The centerpiece of
these reforms is an expansion of the current Deferred Action for Childhood Arrivals (DACA) initiative and the
Deferred Action for Parents of Americans and Lawful Permanent Residents (DAPA) initiative for the parents of
U.S citizens and lawful permanent residents who meet certain criteria.’ Together, these initiatives could
provide as many as 5 million immigrants with temporary relief from deportation. Moreover, DAPA and
expanded DACA would not only keep families united, but also increase U.S. gross domestic product, increase
tax revenue, and raise wages.*

Like the original DACA initiative, both expanded DACA and DAPA derive from the executive branch’s authority
to exercise discretion in the prosecution and enforcement of immigration cases.” In both instances, the
President authorized the Department of Homeland Security (DHS) to defer for three years the deportation of
qualified individuals who pose no threat to the United States in the hope that Congress would finally
undertake more permanent, comprehensive immigration reform.

Within hours of the announcement, notorious Maricopa County, Arizona Sheriff Joe Arpaio challenged the
President’s plan to defer deportations in a Washington, D.C., federal court, in a case named Arpaio v. Obama.®
Shortly thereafter, representatives of 17 states filed a similar case, 7exas v. United States, in a Brownsville,
Texas, federal court,” with 9 other states later joining the lawsuit.? On the other hand, a broad spectrum of
supporters—including 15 states and the District of Columbia®—filed “friend-of-the-court” briefs supporting
the President’s plan.
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The U.S. Government opposed both lawsuits on the grounds that the President’s actions were a lawful use of
prosecutorial discretion, and that the plaintiffs lacked “standing” to bring their cases, since plaintiffs were not
harmed.* Both arguments are supported by a wide range of law professors and experts.**

The Washington, D.C. federal court promptly dismissed Sheriff Arpaio’s lawsuit.* That decision was upheld
unanimously by a three-judge panel of the D.C. Circuit Court of Appeals on August 14, 2015." Sheriff Arpaio
asked the Supreme Court to review the case, but on January 19, 2016, the Supreme Court denied that
request.’

Separately, the Texas federal court preliminarily blocked, on procedural grounds, the President’s DAPA and
expanded DACA initiatives (but not original DACA) on February 16, 2015." The Department of Justice appealed
this order,'® and arguments were heard on July 10, 2015. On November 9, 2015, a divided panel of the Fifth
Circuit Court of Appeals upheld the lower court’s ruling in a 2-1 decision."” The following day, the Department
of Justice announced its intention to seek Supreme Court review of the Fifth Circuit’s decision.® On January
19, 2016, the Supreme Court granted certiorari (meaning, it agreed to take the case), *and it heard oral
arguments on April 18, 2016. On June 23, 2016 the Supreme Court issued a 4-4 decision in United States v.
Texas, which has the effect of upholding the Fifth Circuit’s decision.

At the center of these cases is a policy dispute—Texas, 25 other states, and an Arizona sheriff disagree with the
President’s policy on how the immigration agencies should use their limited enforcement resources. These
cases are more political diatribe than legal argument, and many previous Administrations have used their
executive authority in similar ways.”” Understanding the procedural steps and the nature of the arguments
helps to 7exas v U.S. in perspective.

The States' Lawsuit

Texas and 25 states seek to “enjoin,” meaning to permanently block implementation of, DAPA and expanded
DACA. They argue that the executive actions violate the “Take Care” clause of the Constitution because the
President has allegedly changed the law rather than “tak[ing] care that the laws be faithfully executed.””!
Initially, both lawsuits sought a “preliminary injunction”—a temporary block during the life of the lawsuit—
which is an “extraordinary remedy.”* To grant a “preliminary injunction,” the court must find that four factors
exist—(1) the challenger is likely to succeed on the merits, (2) the challenger is likely to suffer “irreparable
harm” without the injunction, (3) the “balance of equities” supports the challenger, and (4) an injunction is in
the “public interest.”*

The states’ complaint argued that expanded DACA and DAPA will trigger a “wave” of immigration—even larger
than the alleged “flood” of Central American families to the United States caused by DACA* (ignoring the
substantial evidence that fear of persecution and violence is driving Central Americans from their homes).”
The states also alleged that this wave will “increase human trafficking” by drug cartels and thus “exacerbate
the risks and dangers imposed on [states] by organized crime.”?® In addition, the states alleged broader harms
from the expenditures on law enforcement, health care, education, processing professional licenses, and other

benefits.?’
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Preliminary Injunction in States’ Lawsuit

On February 16, 2015, Brownsville, Texas federal judge Andrew Hanen, of the U.S. District Court for the
Southern District of Texas, temporarily enjoined DAPA and the planned expansion of DACA pending a higher
court’s contrary order or a trial on the merits.? Highlights of the court’s reasoning include:

1. Texas has standing to bring this lawsuit because DAPA and expanded DACA will create a new class of
individuals eligible to apply for state-subsidized driver’s licenses, which would impose additional
processing and issuance costs on the state.”” The court did not address the offsetting economic benefits
that states also would realize from DAPA and expanded DACA, including higher wages, increased tax
revenue, and new jobs.® The court rejected other standing arguments by the plaintiffs, namely, that DAPA
would impose indirect costs on states such as for public education and uncompensated medical care.*

2. Judge Hanen based his ruling on narrow procedural grounds—that the Government did not comply with
certain technical requirements under the Administrative Procedure Act (APA), including notice-and-
comment rulemaking.*

In reaching this conclusion, Judge Hanen found DAPA and expanded DACA to be substantive rules subject to
notice-and-comment procedures, rather than general statements of policy, which would not require such
procedures.® However, as DHS pointed out, the expanded DACA and DAPA initiatives are policies, under which
DHS must decide on a case-by-case basis whether to grant a particular individual’s request.** DHS national
procedures for officers reviewing DACA claims specifically allow discretionary denials, which are consistent
with a general statement of policy. The procedures provide a form with a box permitting denials solely on the
basis of discretion—even where eligibility guidelines are met, as well as another box permitting denial where a
requestor “doles] not warrant a favorable exercise of prosecutorial discretion because of national security or
public safety concerns.”* Notably:

1. The ruling did not address the constitutionality of President Obama’s initiatives. Indeed, the decision
affirmed the Secretary of Homeland Security’s authority to set the Department’s enforcement priorities
and to marshal its resources accordingly.®

2. The court explicitly did not enjoin original DACA.*" DHS reinforced this point, recalling that “individuals
may continue to come forward and request initial grant of DACA or renewal of DACA pursuant to the
guidelines established in 2012.”%

3. Regarding the public interest, the court found the cost of issuing drivers’ licenses and other benefits to
prospective deferred action beneficiaries to be decisive.*® This is contrary to evidence that President
Obama’s policy helps, not harms, the public interest, as an amicus brief by the American Immigration
Council and others argued.® Conversely, halting President Obama’s policy will harm the economy and
affected individuals, who have significant ties in the United States.
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Fifth Circuit Appeal in States’ Lawsuit

The government subsequently appealed the lower court’s decision granting the preliminary injunction to the
higher federal court, the Fifth Circuit Court of Appeals.* In addition, the government asked Judge Hanen to
“stay” the injunction (i.e., stop the injunction from being in effect),”* and then made the same request—on an
emergency basis—to the Fifth Circuit when Judge Hanen did not rule promptly.*

A broad spectrum of states, municipalities, law enforcement agencies, legislators, and other organizations
supported the federal government’s appeal with “friend of the court” or amic/briefs. These amic/include 15
states and the District of Columbia,* 73 U.S. mayors and county officials (led by New York, Los Angeles,
Chicago, and Houston ),*® over 30 heads of local law enforcement agencies,*” 181 U.S. Representatives,*® four
U.S. Senators,® over 150 civil rights, labor, and immigrants’ rights groups,® 19 faith organizations,?
organizations representing educators and children’s advocates,” and businesses and trade associations.
The cities supporting the President’s initiatives contain more undocumented immigrants than the states
opposing them.*

On May 26, 2015, a divided panel of the Fifth Circuit Court of Appeals denied the request for an emergency stay

of the preliminary injunction, with the result that the hold on implementation of DAPA and expanded DACA
remained in place while the Fifth Circuit considered the appeal of the preliminary injunction itself.>

On November 9, 2015, a divided panel of the Fifth Circuit Court of Appeals upheld the district court’s order
granting the preliminary injunction.® The majority accepted the lower court’s findings that Texas has standing
to bring this lawsuit based on the additional costs it would incur to issue driver’s licenses to beneficiaries of
expanded DACA and DAPA.”" The court acknowledged that judicial review is unavailable under the APA where
a matter is committed to agency discretion and that the government’s immigration enforcement priorities fall
squarely within this category; nonetheless, the majority also found that the plaintiff states were likely to prevail
on their claim that the federal government should have pursued notice-and-comment rulemaking because
DAPA and expanded DACA determinations are non-discretionary.”® In addition, the majority held that the new
deferred action initiatives are arbitrary and capricious because the federal government did not have authority
to promulgate them under the Immigration and Nationality Act.® The Court also granted a motion by the
Mexican American Legal Defense and Education Fund (MALDEF) to intervene in the case on behalf of three
mothers who wish to apply for DAPA once it is implemented. Allowing MALDEF to intervene means the mothers
can participate as parties in the case, with all of the rights of parties, including briefing and argument.®

In her dissenting opinion, Judge Carolyn D. King characterized the majority’s opinion as a “mistake” that “has

been exacerbated by the extended delay that has occurred in deciding this ‘expedited’ appeal.”®*

States' Case at Supreme Court

On January 19, 2016, the Supreme Court announced it would review the Fifth Circuit’s decision.®* A broad
range of organizations and community leaders filed amicus briefs with the Supreme Court in support of the
federal government, demonstrating the far-reaching impact of this case.®® Together, the amici made a strong
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argument that expanded DACA and DAPA are good for families, public safety and the American
economy.®* The amici included faith-based groups, business owners, law enforcement officials, educators,
former Homeland Security officials, and current and former members of Congress.® Furthermore, 115 mayors,
county executives, and localities, as well as 16 states and the District of Columbia, filed briefs in support of the
government’s position.®

On April 18 the Supreme Court heard 90 minutes of oral argument. The argument itself focused primarily on
the issue of standing, or legal capacity, to file the lawsuit.®” Although the U.S. Solicitor General and the Texas
Solicitor General (on behalf of all 26 states) argued for the bulk of the time, the Court also allowed the U.S.
House of Representatives, which filed an amicus brief in support of the states, and intervenor MALDEF (on
behalf of the intervenors) to argue as well.®

On June 23, 2016, the Supreme Court issued a 4-4 decision in United States v. Texas.®® In a nine-word opinion,
the Supreme Court refused to resolve any of the questions it had agreed to consider in the case.” Instead,
because the Court could not reach a majority, the Fifth Circuit’s decision remains in place. Importantly, the
Court neither rebuked nor affirmed the President’s authority to exercise executive action. Because it is a split
decision, the Court’s opinion has no precedential value. The decision also does not impact the original DACA
program launched in 2012.

Judge Hanen Issues Order Relating to Three-Year Work Permit Confusion

Meanwhile, on May 19, 2016, Judge Andrew Hanen issued a highly extraordinary order instructing the DOJ to
turn over personal information of about 50,000 DACA recipients who received three-year reprieves from
deportation and three-year work permits.”t This order stems from previous hearings where Judge Hanen
threatened DOJ attorneys with sanctions for allegedly “misleading” him about the government’s
implementation of expanded DACA and DAPA, in accordance with a November 20, 2014 memo.™ In addition to
setting forth eligibility requirements for expanded DACA and DAPA, the memo announced that the government
would begin issuing deferrals of deportation and work permits for three years instead of two, even for those
who applied under the original 2012 DACA initiative.

Judge Hanen claims DOJ misled him when, with respect to implementation of expanded DACA and DAPA, its
lawyers stated early in the litigation that they “really would not expect anything between now and the date of
the hearing.””* DOJ asserts that its lawyers merely misunderstood what Judge Hanen was asking.™ The focus
of Texas v. United States was on the proposed new initiatives—expanded DACA and DAPA—not on original
DACA. Further, DOJ noted in a brief that if it had been trying to hide this change from two to three-year
increments, the agency did a bad job considering it was posted on the Department of Homeland Security’s
website.”™

Unconvinced by these arguments, Judge Hanen issued an order imposing two sets of sanctions on May 19,

2016.7 First, hundreds of DOJ attorneys involved in this case must take an in-person ethics course. Second,
DOJ must turn over the names and addresses, among other personal information, of the 50,000 DACA
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beneficiaries who received benefits for a three-year period. On May 31, 2016, DOJ filed a motion to stay, or halt,
Judge Hanen’s order. On June 7, 2016, Judge Hanen stayed his order until a hearing on August 22, 2016.”

In the coming weeks, the parties will make decisions about whether to seek rehearing at the Supreme Court or
pursue other legal avenues. The case may ultimately go back to the district court for a hearing on the merits of
the case. Whatever happens, there still is much more work to be done. Although expanded DACA and DAPA
are important steps toward meaningful reform, they are only temporary measures at best. The only way to
ensure lasting improvements is for Congress to pass long-overdue immigration reform legislation.
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