DOES THE PUNISHMENT FIT TRE CRIME IN
IMMIGRATION COURT?



PROPORTIONALITY IN IMMIGRATION LAW:

DOES THE PUNISHMENT FIT THE CRIME IN IMMIGRATION COURT?

BY MicHAEL WISHNIE, EsQ.

APRIL 2012

ABOUT PERSPECTIVES ON IMMIGRATION

The Immigration Policy Center’s Perspectives are thoughtful narratives written by leading academics and researchers who
bring a wide range of multi-disciplinary knowledge to the issue of immigration policy.

ABOUT THE AUTHOR

Michael J. Wishnie is the William O. Douglas Clinical Professor of Law and Director of the Jerome N. Frank Legal Services
Organization at Yale Law School. Professor Wishnie’s teaching, scholarship, and law practice have focused on
immigration, labor and employment, habeas corpus, civil rights, government transparency, and veterans law. This paper
is adapted with permission from Wishnie, Proportionality: The Struggle for Balance in U.S. Immigration Policy, 72
U.Pitt.L.Rev.431 (2011) and Wishnie, Immigration Law and the Proportionality Requirement, 2 U.C.Irv.L.Rev.
(forthcoming 2012).

ABOUT THE IMMIGRATION POLICY CENTER

The Immigration Policy Center, established in 2003, is the policy arm of the American Immigration Council. IPC's mission
is to shape a rational conversation on immigration and immigrant integration. Through its research and analysis, IPC
provides policymakers, the media, and the general public with accurate information about the role of immigrants and
immigration policy on U.S. society. IPC reports and materials are widely disseminated and relied upon by press and
policymakers. IPC staff regularly serves as experts to leaders on Capitol Hill, opinion-makers, and the media. IPC is a non-
partisan organization that neither supports nor opposes any political party or candidate for office. Visit our website at
www.immigrationpolicy.org and our blog at www.immigrationimpact.com.



http://rs6.net/tn.jsp?e=0013sB3H4Ngeb8u23v8DTLYuHff5o3A9Y7fC7wsO-myYRJX8RIQtjCJU2lT5w5MoDBNruFtlQCCVis4BypKz358QSnkHIGy4kZ3WjQGc9mhqFGdO-75dEFf5V4SGNJr23Hf&id=preview&id=preview
http://www.immigrationimpact.com/

INTRODUCTION

The current controversies regarding Secure Communities, harsh state enforcement schemes,
deportation of college students, and the Obama administration’s record-breaking number of
removals reflect an underlying, substantive disagreement about the content of our immigration
laws and policies. Many who resist these enforcement measures believe that federal immigration
laws are inhumane, and that significant numbers of people who are subject to arrest, detention,
and removal should not be. After all, if today’s immigration laws are the moral equivalent of Jim
Crow, as some argue, then no one could suggest that we should expend scarce public dollars for
their more efficient implementation. By contrast, many who advocate for intensified enforcement
at every level of government reject the suggestion that our current laws are too severe.

Another way to describe this fundamental disagreement is as one about proportionality.
Proportionality is the notion that the severity of a sanction should not be excessive in relation to
the gravity of an offense. The principle is ancient' and nearly uncontestable,? and its operation
pursuant to diverse constitutional provisions is well-established in numerous areas of criminal and
civil law,® in the United States and abroad.® Even the Obama administration seems to have
acknowledged the force of this principle, at least rhetorically: in recent memos and statements on
prosecutorial discretion, Immigration and Customs Enforcement (ICE) Director John Morton and
Department of Homeland Security (DHS) Secretary Janet Napolitano have, in essence, urged
agency personnel to use a proportionality analysis when considering whether to initiate removal
proceedings or effectuate a final order.> The balancing of underlying misconduct and equities is
fundamentally about proportionality.

It is a fitting analysis, as the stakes in many immigration cases are devastatingly high. Deportation
can mean impoverishment for an entire family, lengthy or permanent exile from family, friends,
and community, and in some cases a forcible return to conditions of persecution, or to a nation
where one has never lived and has no meaningful ties.

In reality, a removal order imposes two discrete penalties: the person must leave the United States
and is forbidden from returning for a period of time ranging from five years to a lifetime.® But are
these penalties appropriate for a person fleeing violent persecution who cannot apply for asylum
because she was unable to file an application within the one-year statute of limitations? Or for a
long-term permanent resident who came to the United States legally as a young child and has
maintained her status ever since, but as an adolescent was convicted of a non-violent offense such
as shoplifting or vehicle theft that is now classified as an “aggravated felony”? Or for DREAM Act-
eligible youth who have lived nearly their entire lives in this country, and earned a high school or
college degree? In these cases and many others, is deportation and prohibition on lawful return for
ten years (the DREAMer and the asylum seeker) or forever (the permanent resident convicted of
shoplifting) excessive in relation to the offense? If so, they will violate the constitutional
requirement of proportionality.

Immigration law, which is formally termed “civil” but is functionally quasi-criminal, has not
previously been subject to judicial or administrative review for conformity to constitutional
proportionality principles. Yet it is undisputed that the Due Process Clause—one of the sources of
the proportionality principle in American law—applies to immigration proceedings. In addition, in a
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landmark 2010 decision, the Supreme Court held that constitutional protections in the criminal
justice system must be applied with greater force where removal is the inevitable consequence of
a criminal conviction.” The rationale of this decision implies that the Eighth Amendment’s Cruel
and Unusual Punishment Clause—another source of the proportionality requirement—also limits
removal when caused by a criminal conviction.

Because removal orders are always at least partially punitive, even when not the product of a
criminal conviction, their entry should be subject to proportionality review, as a constitutional
command of the Fifth Amendment.® Where entry of a removal order is grossly disproportionate to
the underlying misconduct, a court is obliged to set aside the removal order as constitutionally
impermissible. Indeed, because the Supreme Court has previously interpreted immigration
statutes to incorporate substantive due-process principles,® the obligation to conduct a
proportionality review extends as well to Immigration Judges and the Board of Immigration
Appeals.

This essay suggests that understanding the use of proportionality in criminal and civil law offers
immigration practitioners a new way to challenge the status quo, particularly in cases where the
underlying basis for the removal order and the resulting consequences of removal are so disparate.
Respondents in removal proceedings might argue that their removal would violate the principles of
proportionality inherent in the Due Process Clause, which indisputably governs removal
proceedings, and the Eighth Amendment, which after Padilla may as well, at least where removal is
the result of a criminal conviction. These constitutional principles are incorporated in the INA, for
instance in 8 U.S.C. § 1229a(c)(1)(A), which provides that “[a]t the conclusion of the [removal]
proceeding, the immigration judge shall decide whether an alien is removable from the United
States.” This authorization for an immigration judge to enter a removal order must be construed to
include a restriction on imposition of an order that is excessive in relation to the underlying
offense.

Proportionality claims might arise where the immigration courts have denied an application for
relief from one eligible to request it, or even where no relief is authorized. Courts will honor these
principles, and Supreme Court precedent, by adjudicating both case-by-case and categorical
proportionality challenges. In appropriate cases, courts should find that removal is so grossly
disproportionate to the gravity of the offense as to be forbidden by the Constitution

Moreover, that same principle can become the basis for assessing existing immigration policy,
supplying an analytic framework for evaluating attempts to create an ever more punitive
immigration system. Applying established proportionality principles, attorneys and policymakers
can both argue for a more sane and balanced approach to immigration enforcement, one that
measures the relative nature of an immigration offense against the severity of the current removal
system, while securing judicial review of individual removal orders for consistency with
constitutional proportionality requirements.
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UNDERSTANDING THE PROPORTIONALITY DOCTRINE

Proportionality precedent is best developed in the criminal context, tracing back more than a
century and including more than ten Supreme Court decisions since 1980 addressing non-capital
and capital sentences. In criminal cases, the “thicket of Eighth Amendment [proportionality]
jurisprudence”™® contains some internal tensions, but it is not difficult to discern certain basic
principles. The Court’s approach recognizes two distinct forms of proportionality review: so-called
“narrow proportionality review,” which reviews criminal sanctions on a case-by-case basis, and
categorical review, which examines a punishment as applied to a class of individuals

Narrow proportionality review is essentially a form of case-by-case analysis.'! In the criminal
context, courts use a two-step inquiry to apply this case-by-case proportionality analysis. First, the
Court asks whether a particular criminal sentence is so excessive in relation to the gravity of the
offense as to raise an inference of “gross disproportionality.”*? For instance, in Solem v. Helm, the
Supreme Court concluded that a life sentence for passing a bad check raised an inference of gross
disproportionality.”* Second, the Court will conduct a “comparative analysis” to determine
whether a particular sentence is significantly out of step with sentences imposed for comparable
misconduct.™ In a rare case, the Court may conclude that a sentence otherwise lawfully imposed is
so disproportionate as to be unconstitutional, in violation of the Eighth Amendment’s Cruel and
Unusual Punishment Clause.™

The Court’s second approach to considering whether a criminal sentence is constitutionally
“proportional” is categorical.’® In this line of cases, the judicial inquiry focuses generally on the
nature of the offense or the characteristics of the offender.’” Applying the categorical approach,
the Supreme Court has occasionally held that capital punishment is grossly excessive—
unconstitutionally disproportionate—for certain offenses and for certain offenders. For example,
the Court no longer permits capital punishment for certain offenses, namely non-homicide crimes
against individuals,™® or for certain offenders, specifically juvenile offenders'® or those with mental
disabilities.

Graham v. Florida illustrates both proportionality approaches. The Supreme Court reviewed a
sentence of life without parole for a juvenile non-homicide offender. The majority struck down the
sentence by applying the categorical proportionality test.”! In other words, the majority held that
juvenile offenders as a class may not be sentenced to life without parole for a non-homicide
offense. By contrast, Chief Justice Roberts concurred by applying the “narrow proportionality”
test.”? The Chief Justice’s approach would have invalidated only Graham’s sentence while leaving
undisturbed the sentences of other juvenile offenders.

The constitutional command of proportionality is not limited to Eighth Amendment review of
criminal sentences. As Justice Blackmun explained for the Court in United States v. Halper, “[t]he
notion of punishment, as we commonly understand it, cuts across the division between the civil
and the criminal law.”?* The Court has also concluded that fines are subject to a similar review
under the Excessive Fines Clause, in a case involving a man who failed to disclose the full amount
of cash he was lawfully carrying out of the country and, subsequently, received a massive fine for
what was essentially a paperwork violation.?* There, the Court explained, “[tlhe amount of the
forfeiture must bear some relationship to the gravity of the offense that it is designed to punish.”*
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Similarly, in reviewing land use exactions under the Takings Clause, the Supreme Court used a form
of case-by-case analysis that it called “rough proportionality.”

The widest application of proportionality analysis in civil cases has involved punitive damages. In
BMW v. Gore, the Court established three “guideposts:” for assessing proportionality under the
Fifth Amendment’s Due Process Clause, much like the case-by-case analysis applied in criminal law:
(1) reprehensibility of the underlying conduct, (2) the ratio of a punitive damages award to
compensatory damages awarded to remedy the harm suffered by the plaintiff and other
conceivable victims and (3) comparison to other civil and criminal penalties that could be imposed
for conduct.” In State Farm Mutual Automobile Insurance Co. v. Campbell, the Court went further,
articulating a categorical-type rule that “few awards exceeding a single-digit ratio between punitive
and compensatory damages, to a significant degree, will satisfy due process.””® Many scholars
have noted that judicial scrutiny of disproportionate civil sanctions, such as punitive damages,
appears to be more searching than review of criminal sentences.? This too suggests that there can
be an important role for the courts in considering the proportionality of civil immigration
sanctions, such as deportation.

APPLYING PROPORTIONALITY ANALYSIS TO IMMIGRATION CASES

What might this mean for immigration law? Given the severe and often disproportionate
consequences of a removal order, those orders should be subject to proportionality review by
courts and immigration judges, both on a case-by-case basis and categorically. The Supreme Court
has explained that if any part of a sanction is punitive (imposed as a punishment), then the entire
sanction may be subject to proportionality review. Because a removal order mandates departure®
and also imposes an indisputably punitive bar on lawful return for a period of years,*' removal
orders are subject to judicial review on constitutional proportionality grounds even where the
individual has not been convicted criminally.

Deportation and Re-Entry Bars as Punishment

The availability of proportionality review turns on the nature of the sanction. If deportation and
the reentry bars are wholly remedial, without any punitive element, then proportionality review is
not required by the Constitution.? But when a government sanction is intended to be more than
remedial, even in part, then it is a penalty: a “civil sanction that cannot fairly be said solely to serve
a remedial purpose, but rather can only be explained as also serving either retributive or deterrent
purposes, is punishment, as we have come to understand the term.”** Importantly, whether the
underlying proceeding is criminal or civil in nature is not dispositive to the question of whether the
sanction imposed is remedial or punitive. The excessive fines, punitive damages, and land use
takings cases confirm that proportionality review is appropriate in civil proceedings that lead to
punitive sanctions. To the extent that a removal order is punitive, even in part, its imposition must
satisfy constitutional proportionality requirements.

The Supreme Court has often stated that deportation is not punishment,** and that it is civil not
criminal in nature.*® However, many scholars have argued that deportation proceedings are
“quasi-criminal,” reflecting both criminal and civil elements, and that therefore more constitutional
criminal procedure norms—such as proportionality tests—should apply.*® Maureen Sweeney, for
example, has argued that where a conviction results in the automatic deportation of a permanent
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resident, “removal functions as punishment for wrongdoing” and thus should not be “grossly
disproportionate to the offense.”?’

The removal of persons who have long resided in this country “bristles with severities,”*® and it is
punitive in the common-sense meaning of that term. A “penalty” is “the suffering in person, rights,
or property that is annexed by law or judicial decision to the commission of a crime or public
offense,” as one dictionary states its primary definition.>”

The Court appears to have accepted this contention, at least as to permanent residents who are
removable because of a criminal conviction. As Justice Stevens explained in Padilla v. Kentucky,
“deportation is an integral part—indeed, sometimes the most important part—of the penalty that
may be imposed on noncitizen defendants who plead guilty to specified crimes.”* It is, the Court
emphasized, a “particularly severe ‘penalty.””** Any contention that removal due to a criminal
conviction is not punitive thus fails in the face of Padilla.

The removal of unauthorized immigrants for immigration violations (as opposed to criminal
convictions) is also punitive. The Court has held that retributive or deterrent sanctions are punitive
in nature; to the extent that removal serves to deter future immigration violations, it must be
understood as punishment.”” Many foreign nationals have of course developed substantial ties
within this country prior to the commencement of a removal proceeding against them—bonds of
family, community, employment, faith, and otherwise. It is no answer, in human terms, to say that
the establishment of these connections was itself unlawful; the immigration statutes prohibit entry
into the nation without inspection at the border, and sometimes bar employers from hiring a
person, but they do not ban marriage, child-rearing, school attendance, acceptance of
employment, formation of relationships with friends and neighbors, religious observance, or many
other forms of community. The forcible, enduring, and possibly permanent severing of these ties is
frequently “heartbreaking,”* and it is a penalty in the everyday sense of the word. International
legal norms also increasingly recognize the disproportionate nature of removal, especially where it
will impact minor children or destroy family unity.**

The five-year, ten-year, twenty-year, and permanent bars on returning to the United States are
also punitive, and meant to accomplish deterrent and retributive goals. The origin of the re-entry
bars confirms that Congress purposely imposed them as a means to punish immigrants who were
deported and to deter them from attempting to re-enter the United States. The first enactment
imposing a re-entry bar appears to have been a one-year bar adopted by Congress in 1917. It was
initially applicable only in deportation cases,* but its history reveals a deterrent purpose.
According to a Senate Report, Congress adopted the re-entry bar to end “the quite extensive and
very annoying practice of aliens expelled from the country or debarred at the ports thereof
immediately reattempting to break past the barriers and enter.”*

The bars were amended and extended over the course of the last century, most recently in the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA). Legislative debates
during IIRIRA’s enactment confirm Congress’s unmistakable and longstanding intent that the re-
entry bars be punitive. During the debate on IIRIRA, Rep. Randy Tate offered an amendment on the
House floor to establish a permanent bar for anyone who entered, or attempted to enter,
unlawfully. Although the Tate amendment failed, the floor debate centered on the purpose of the
re-entry bars in the existing bill, which did become law, and reveals that Congress enacted them to
achieve punitive and deterrent purposes. Rep. Marge Roukema, for instance, argued in support of
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the Tate amendment that “the one-strike-and-you’re-out amendment will attach a real penalty to
those who have crossed our borders illegally. It is a common sense measure and it will prove to be
a very effective deterrent.”*’ Rep. John Bryant objected that this was unnecessary, citing the re-
entry bar provisions already in the proposed legislation: “The bill says already that you can exclude
people from 5 years to 10 years depending on the category they are in if they come into the
country illegally and are ordered removed. We have already got a stiff penalty in the bill.”* Rep.
Xavier Becerra opposed the Tate amendment on similar grounds, repeating that the existing bill
already extended the general re-entry bar to ten years, which “is very severe punishment to

serve.”®

The history of a separate set of re-entry bars enacted in IIRIRA, the three- and ten-year bars for
unlawful presence in the United States of at least six or twelve months, respectively,*® indicate
that Congress generally intended re-entry bars as punitive. The relevance of congressional debate
on the new unlawful presence bars to the legislative purpose underlying the extension of the re-
entry bars after removal is confirmed by their placement in consecutive sections of IIRIRA, §
301(c)(A) and & 301(c)(B), as well as their joint treatment in some committee reports.**

The history of the unlawful presence bars demonstrates an unmistakable intent to punish.

In a Judiciary Committee hearing, Rep. Becerra proposed to eliminate the re-entry bars for
unlawful presence, but Chairman Henry Hyde objected, explaining their purpose is “to validate our
immigration laws, and to put some penalty on people who cross into our country illegally or
undocumentedly [sic].”** Rep. Elton Gallegly agreed with Hyde, emphasizing that the re-entry bars
for unlawful presence were necessary because “if we don’t have penalties for illegal immigration,
for heaven’s sakes, how are we ever going to deal with this issue?”>* Rep. Howard Berman then
offered an alternative amendment, softening but not eliminating the new re-entry bars by
establishing certain exceptions, while arguing that the re-entry bars for unlawful presence would
create “a very harsh penalty.”>* Because imposition of a bar on re-entry is its necessary and
inevitable consequence, removal is a “civil sanction that cannot fairly be said solely to serve a
remedial purpose, but rather can only be explained as also serving either retributive or deterrent

purposes.”>

Judicial opinions discussing the re-entry bars that result from removal confirm that these bars are
punitive, not remedial. In Dada v. Mukasey,>® for example, the Supreme Court explained that a
grant of voluntary departure (rather than entry of a removal order) “allows an alien . . . to sidestep
some of the penalties attendant to deportation.”*’ The first “penalt[y] attendant to deportation”
listed by the Dada Court was the re-entry bars.’® The Board of Immigration Appeals has also
agreed that the purpose of the re-entry bars is to “compound the adverse consequences of
immigration violations,” accomplishing punitive and deterrence goals.>® And various U.S. Courts of
Appeals have characterized the re-entry bar as a “penalty,”*® a “concrete disadvantage imposed as
a matter of law,”® and “reflect[ing] a congressional intent to sever an alien’s ties to this
country.”®® In short, the courts, Congress, and even the Board of Immigration Appeals (BIA) have
consistently characterized the re-entry bars as a penalty intended to punish immigration violations.

Accordingly, because imposition of a bar on re-entry is the necessary and inevitable consequence
of a removal order, removal becomes punishment for Fifth Amendment proportionality purposes.
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Case-by-Case Proportionality Review in Immigration Cases

The Supreme Court directs that the case-by-case proportionality inquiry in criminal cases begin
with a comparison between the gravity of the offense and the severity of the sanction.®®* Where
there is an “inference of gross disproportionality,” the court must then proceed to various forms of
comparative analysis, both intra- and inter-jurisdictional.’* In most cases, no such inference of
“gross disproportionality” arises, and that is the end of the analysis. In reviewing a removal order
for conformity to the constitutional command of proportionality arising under the Fifth and Eighth
Amendments, an inference of “gross disproportionality” may also be rare. But as with criminal
sentences, punitive damage awards, land use exactions, and fines, there will be cases in which a
court should conclude that the severity of the sanction, namely removal and prohibition on lawful
return for a period of years, is so excessive in relation to the offense that an “inference of gross
disproportionality” arises.

Indeed, courts seem to have reached just such a conclusion in some cases. In one recent example,
the Eleventh Circuit wrestled with the “heartbreaking” case of a young mother who had come to
this country as a child, escaped from two abusive marriages, and raised six U.S.-citizen children,
but who was placed in proceedings and found ineligible for any immigration relief. “Simply put, this
case calls for more mercy than the law permits this Court to provide.”®> While the Constitution
may not compel mercy, it does require proportionality.

Where a court has determined that removal raises an inference of gross disproportionality, it must
then undertake a series of comparative analyses. In Bajakajian, the excessive fine case, the Court
looked to the criminal and civil penalties imposed in addition to the fine.®® In the context of a
removal proceeding, the other civil and criminal sanctions may be substantially more modest than
removal. For example, the DREAMer and the late-filing asylum-seeker would be subject to a
maximum sentence of six months,®” a civil fine of $50 to $250,% and a criminal fine of $5,000, as
sanctions for entry without inspection. The permanent resident convicted of shoplifting may have
received no jail time at all, only a suspended sentence.”®

A court might also look beyond penalties authorized on the face of statutes to actual sentencing
and enforcement practices. The Supreme Court did precisely that in 2010 in a case involving
sentences of life without parole for certain juvenile offenders, finding that while most states
authorize such harsh penalties, few states actually pursue them.” When applying proportionality
review in removal hearings, it may be relevant that the United States does not deport many
DREAMers, for instance.”” Immigration authorities have also repeatedly declared their intent to
prioritize the arrest and removal of those who pose a threat to national security or public safety, as
opposed to more low-level offenders,”® and recent statements regarding the exercise of
prosecutorial discretion recognize that the removal of many other persons, from veterans to those
with no significant criminal history, should also be rare. Signaling the possibility that such
enforcement practices may be relevant in removal cases, a Ninth Circuit panel entered an order
directing the Attorney General to address the effect of ICE’s enforcement priorities “on the
government’s continued prosecution of the action in this case given that petitioners do not fall
within any of the categories of aliens deemed priorities by ICE for deportation.””*

Finally, a small number of persons ordered removed applied for relief but were denied it, either

because they failed to demonstrate a substantive ground for relief—such as persecution for
asylum” or hardship for cancellation of removal’®*—or were denied relief in the discretion of the
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immigration judge. An immigration judge’s refusal to grant discretionary relief for which one has
applied and is eligible may also be subject to proportionality review on a case-by-case basis. In
such cases, a court may undertake a form of intra-jurisdictional analysis by comparing how similar
cases were handled by other courts or the BIA.”” And, while the immigration statutes generally bar
review of the denial of discretionary immigration relief other than asylum,’® the U.S. Courts of
Appeals retain jurisdiction to review constitutional claims.” Therefore, a claim that one’s removal
violates constitutional proportionality requirements could be subject to judicial review, even in a
case involving the denial of discretionary relief.

Categorical Proportionality Review in Immigration Cases

If the courts were to review deportation cases for categorical proportionality, they might find that,
for certain categories of immigrants or certain classes of misconduct, deportation is indeed
disproportionate to the offense.

A court applying existing Eighth Amendment standards for proportionality review would begin with
the “objective indicia” of society’s standards, namely laws and practices.?’ For example, it is not
generally the practice of immigration authorities to remove DREAMers, and ICE leadership has
repeatedly emphasized that it prioritizes for arrest and removal those persons convicted of serious
crimes, who pose a national security or public safety threat, or who have previously been ordered
removed but failed to depart,® while also reaffirming that ICE prosecutors and officials possess the
discretion to determine whether to proceed even in cases that could be brought.®? There are other
categories of persons who could be prosecuted in removal proceedings, such as juveniles and the
mentally ill, but generally are not singled out in any ICE enforcement program for prosecution or
arrest on those grounds.®® A categorical analysis might well focus on such sub-groups of persons
subject to, but not usually targeted for, removal.

The Court would then look to “the culpability of the offenders at issue in light of their crimes and
characteristics, along with the severity of the punishment in question.” The Court will also ask
whether the sentencing practice “serves legitimate penological goals,” meaning retribution,
deterrence, incapacitation, or rehabilitation.

Consider that the Supreme Court has already emphasized the diminished culpability of juveniles in
Roper v. Simmons® and Graham v. Florida® and those with low intellectual functioning in Ford v.
Wainwright®® and Atkins v. Virginia.*’” In discussing juveniles, the Court has explained that “[a]s
compared to adults, juveniles have a ‘lack of maturity and an underdeveloped sense of
responsibility;”®® and therefore, while a juvenile “is not absolved of responsibility for his actions[,]
... his transgression ‘is not as morally reprehensible as that of an adult.””® Surely the lack of moral
culpability of an infant carried across the border by his mother, or of a severely mentally ill person,
diminishes the reprehensibility of their conduct. And, the severity of the sentence imposed on one
who is mentally ill or who has never really lived in a country of birth, does not speak the language,
and has no close family, is undeniably acute.

As for deterrence, deporting DREAMers cannot deter future infants from coming to the United
States, nor is it likely to deter other juveniles who are immature and “less likely to take a possible
punishment into consideration when making decisions.”®® Nor is removal of such persons likely to
lead to rehabilitation for the immigration violation. And it is not clear that removal in such

Proportionality in Immigration Law Immigration Policy Center | 9



instances will serve retributive purposes to the extent retribution is even appropriate for an
immigration violation; philosophers and criminal law scholars agree that achieving retribution in a
victimless offense situation can be particularly difficult.**

There may be other applications of the categorical approach to proportionality in immigration law.
The immigration statutes for more than a century have contained a kind of statute of limitations,
called “registry.” This provision currently directs that a person who entered the United States
before January 1, 1972, has resided here continuously, and is of good moral character may obtain
Lawful Permanent Resident (LPR) status.” The statute effectively creates a statute of limitations
or, rather, a cut-off date for enforcement of immigration law. For most of the past century,
Congress periodically revised this statute to ensure the limitations period was much briefer. The
1972 date was fixed by Congress in 1986, for instance, replacing the prior date of June 30, 1948.%
The 1948 date, in turn, was inserted in 1965 to replace June 28, 1940°* and so on back into the
1920s—a consistent tradition of a statute of limitations of approximately 15-20 years on
immigration offenses.” Congress has failed to update the registry date since 1986, but future
legislative proposals could marshal proportionality principles in support of updating this statute of
limitations such that it practically provides relief for long-term undocumented residents. It may be
that removal of a person who has been present for, say, twenty years and is of good moral
character is grossly disproportionate to the underlying offense.

Similarly, it may be that the expansive definition of “aggravated felony” in immigration law, which
encompasses a long list of crimes from murder to misdemeanor theft offenses, raises categorical
proportionality problems.”® That is because one convicted of an “aggravated felony” is not only
subject to removal, but also barred from most forms of immigration relief. Removal as the
automatic consequence of a minor or non-violent crime may be grossly disproportional to the
gravity of the offense. A permanent bar on the lawful return of one convicted of a minor crime that
is nevertheless classified as an “aggravated felony” by the immigration statutes, may contravene
the due-process requirement of proportionality.

Finally, the imposition of the ten-year bar on lawful return for persons ordered removed violates
proportionality when applied to adults who have resided for many years in the United States, even
without status, and who have children, a spouse, or strong community ties here.

Objections and Further Considerations

While | have offered a proportionality analysis grounded in current Constitutional jurisprudence,
there will nonetheless be objections, chief of which is the judicial deference generally accorded to
Congress and administrative agencies under the plenary power doctrine. The plenary power
doctrine was born in the Plesssy v. Ferguson era® and reaffirmed in a series of decisions in the
McCarthy era.” It justifies judicial deference to executive and congressional choices regarding
deportation proceedings based on the exigencies of foreign affairs and the demands of national
security. As the Supreme Court stated at the end of the 19th century, “[t]he power of congress to
exclude aliens altogether from the United States, or to prescribe the terms and conditions upon
which they may come to this country, and to have its declared policy in that regard enforced
exclusively through executive officers, without judicial intervention, is settled by our previous
adjudications.”® In a more recent but no less forceful statement, the Supreme Court explained
that “any policy toward aliens is vitally and intricately interwoven with contemporaneous policies
in regard to the conduct of foreign relations, the war power, and the maintenance of a republican
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form of government. Such matters are so exclusively entrusted to the political branches of
government as to be largely immune from judicial inquiry or interference.”'® The Court has
specifically held that the plenary power doctrine bars substantive due-process challenges to

101
deportation statutes, and thus arguably poses an obstacle to the argument that the Constitution
requires proportionality review of removal orders.

Of course, nearly every modern immigration scholar has condemned the “plenary power doctrine”
as erroneous and a shameful relic of the Plessy and McCarthyite eras—one that has left
immigration a legal backwater that is out of step with developments in modern constitutional
law.™® This is true. Moreover, the plenary power doctrine may be coming to play a less central role
in the adjudication of immigration cases, as the Court has in recent years regularly rejected the
government’s position in removal cases (even while espousing deference to the legislative and
executive branches),'®® even in cases in which national security concerns are undeniably
presen‘c.104

Nevertheless, even accepting that some judicial deference is appropriate in removal cases, the
plenary power doctrine does not preclude a constitutional proportionality analysis. As noted
above, in Padilla v. Kentucky the Court held that “deportation is an integral part . . . of the penalty
that may be imposed on noncitizen defendants who plead guilty to specified crimes.”*® Thus,
proportionality review in cases where removal is the inevitable consequence of a criminal
conviction is required by the Eighth Amendment, not only the Fifth Amendment Due Process
Clause. The plenary power cases barring substantive due-process challenges to deportation do not
preclude an Eighth Amendment proportionality challenge.

Moreover, even as to removal orders that are not the result of a criminal conviction, a case-by-case
proportionality analysis is not a facial challenge to grounds of removability, such as might be
precluded by the plenary power doctrine. It is an as-applied challenge, which does not implicate
the plenary power doctrine quite so directly—and in most cases will implicate neither foreign
affairs nor national security, as the overwhelming majority of individual deportation cases do
not.'® Alternatively, it may be that courts ultimately conclude that a diminished version of the
proportionality review required in criminal cases is applicable in immigration proceedings, just as it
has done with the exclusionary rule,” and has implied with the prohibition on selective
enforcement.'® As for a categorical proportionality claim, that would concededly be a more
explicit challenge to the plenary power doctrine but, perhaps, no less invasive of federal
sovereignty than invalidation of state capital punishment or life-without-parole sentences for
juveniles is of state sovereignty.

Further, the Immigration and Nationality Act itself must be interpreted to incorporate a
proportionality requirement, as a matter of statutory interpretation and application of the
constitutional avoidance doctrine.’® The Supreme Court has not hesitated to construe provisions
of the INA as incorporating substantive due-process norms, even if the plenary power doctrine
might preclude a direct substantive due-process challenge.''® Here, the statutory requirement that
“[alt the conclusion of the proceeding the immigration judge shall decide whether an alien is
removable from the United States”™™ must be read to include a requirement of proportionality
review—just as the statutory requirement that post-final order persons must be detained was read
to incorporate a “reasonable time” requirement.*? In other words, Immigration Judges must
determine that the penalty of removal is not excessive in relation to the underlying misconduct as
inherent in “decid[ing] whether an alien is removable from the United States.”'**
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One might next object that an immigration violation is a continuing offense, and thus for a court to
prohibit removal on the ground that it violated a proportionality principle would be to allow
continued illegality.'** As a preliminary matter, where deportation may be imposed as part of the
criminal penalty on a legal immigrant, the continuing offense problem does not necessarily arise.
Similarly, for a foreign national eligible for but denied immigration relief, where the denial was in
violation of constitutional proportionality requirements, there would be no “continuing offense
problem,” because the remedy would be to overturn the refusal to grant the relief. This outcome
would confer lawful status and eliminate any continuing offense concern.'*?

The “continuing offense” objection to proportionality review fails even in the context of an
undocumented immigrant who is not eligible for any relief. There are many circumstances in
immigration law in which immigration judges or the courts will dismiss a removal proceeding,
restoring the respondent to the status quo ante—including, specifically, allowing an apparently
undocumented person to walk out of the courtroom at liberty. Such cases include those in which
the government fails to carry its initial burden of proof to establish “alienage,”**® for instance
where the court has granted a suppression motion excluding the government’s evidence of
alienage” or where the government has violated its own regulations in the conduct of the arrest,
interrogation, or prosecution of the respondent.**®

Finally, the “continuing offense” objection cannot defeat the constitutional proposition. First, the
re-entry bars may be unconstitutionally excessive in a particular case. These bars go well beyond
mere cessation of unlawful conduct; they are enduring sentences. Moreover, the “continuing
offense” objection does not require the government to actually effectuate removal orders.
Proportionality may require deferral of execution of a removal order, for instance, until the U.S.-
citizen children of an undocumented adult complete high school or otherwise reach the age of
majority or until the conclusion of pending legal proceedings.'*® More broadly, it may be that the
Due Process Clause’s proportionality requirement does, in fact, permanently bar the removal of
certain categories of undocumented immigrants ineligible for relief, such as the DREAMers or
those with low mental functioning, as discussed above. It may even permanently bar the removal
of certain individuals in extreme situations, pursuant to case-by-case proportionality analysis.
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CONCLUSION

For more than two decades, immigrants facing removal from the United States have been
subjected to increasingly aggressive prosecution with limited opportunities for relief from
deportation. The absence of such relief, coupled with expanded definitions of aggravated felonies,
and harsh penalties governing return of those removed have raised the need to revisit traditional
assumptions that deportation is not punitive in nature. Moreover, as Congress continues to avoid
any attempt to pass comprehensive immigration reform, the number of people subject to removal,
and therefore to disproportionate harm, has grown enormously.

Applying a proportionality analysis to both legal and policy efforts to reform our immigration
system offers a new and useful framework for tackling the difficult cases found in immigration law.
For attorneys with clients in removal proceedings, the proportionality analysis allows them to
argue that removal would violate the principles of proportionality inherent in the Due Process
Clause and the Eighth Amendment. This is a constitutional claim for which judicial review is
available.® Further, the Immigration and Nationality Act itself incorporates a proportionality
requirement, as a matter of statutory interpretation and application of the constitutional
avoidance doctrine, ™! in the statutory requirement that “[a]t the conclusion of the proceeding the
immigration judge shall decide whether an alien is removable from the United States.”** In other
words, persons in removal proceedings may also insist that the Immigration Judges and BIA
determine whether the penalty of removal is excessive in relation to the underlying misconduct, as
necessarily inherent in “decid[ing] whether an alien is removable from the United States.”*?® In
appropriate cases, an Immigration Judge, the BIA, or reviewing courts should conclude that
removal is so grossly disproportionate to the gravity of the offense as to be forbidden by the
Constitution.

For those promoting legislative change, a proportionality analysis also offers a common-sense
framework for evaluating immigration legislation. Using proportionality as both an analytical tool
and a measure of outcomes gives policymakers a discrete way to evaluate the impact of changes to
immigration law. Moreover, when politicians seek to use immigration law as a vehicle for
retribution and deterrence, the proportionality analysis allows advocates and legislators to invoke
constitutional concerns and protections, drawing upon ancient and widely accepted notions of
justice.

Intensifying enforcement of laws that disproportionately punish DREAMers and others with
deportation and prolonged or permanent exile reveal a statutory regime that is desperately off-
kilter. The struggle for balance in immigration policy will continue to play out primarily in Congress,
as is appropriate, and well-established proportionality principles may supply a useful frame of
reference for legislators when they do, eventually, update and reform our immigration statutes.
Until then, however, it will also be vital for administrative and judicial courts to test removal orders
against the constitutional command of proportionality.
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process challenges. See Fong Yue Ting v. United States, 149 U.S. 698, 724, 730 (1893) (rejecting substantive challenge to
deportation statute); Nishimura Ekiu v. United States, 142 U.S. 651, 660 (1892) (rejecting procedural challenge to exclusion
statute); Chae Chan Ping v. United States (The Chinese Exclusion Case), 130 U.S. 581, 599 (1889) (rejecting substantive
challenge to exclusion statute); Yamataya v. Fisher (The Japanese Immigrant Case), 189 U.S. 86, 100 (1903).

% see, e.g., Harisiades v. Shaughnessy, 342 U.S. 580, 591 (1952) (“We think that, in the present state of the world, it would be
rash and irresponsible to reinterpret our fundamental law to deny or qualify the Government’s power of deportation”).

% Lem Moon Sing v. United States, 158 U.S. 538, 547 (1895).
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100 Harisiades, 342 U.S. at 588-89 (footnote omitted). See also Landon v. Plasencia, 459 U.S. 21, 34 (1982) (“immigration is a

sovereign prerogative, largely within the control of the executive and the legislature”); Kleindienst v. Mandel, 408 U.S. 753, 765-
67 (1972).

%% Fong Yue Ting v. United States, 149 U.S. 698 (1893).

102 See, e.g., Louis Henkin, The Constitution and United States Sovereignty: A Century of Chinese Exclusion and Its Progeny, 100
HARv. L. Rev. 853, 863 (1987) (“Chinese Exclusion—its very name is an embarrassment—must go.”); Stephen H. Legomsky, Ten
More Years of Plenary Power: Immigration, Congress, and the Courts, 22 Hastings Const. L.Q. 925 (1995); Gabriel J. Chin,
Segregation’s Last Stronghold: Race Discrimination and the Constitutional Law of Immigration, 46 UCLA L. Rev. 1 (1998) (arguing
that plenary power doctrine arose from Plessy-era judicial commitment to racial segregation); Hiroshi Motomura, Immigration
Law After a Century of Plenary Power: Phantom Constitutional Norms and Statutory Interpretation, 100 Yale L.J. 545 (1990)
(arguing that plenary power doctrine has distorted immigration jurisprudence and forced courts to incorporate basic
constitutional norms through statutory interpretation);

193 5ee, e.g., Dada v. Mukasey, 545 U.S. 1 (2008); Leocal v. Ashcroft, 543 U.S. 1 (2004) (conviction under Florida driving under
the influence statute not an aggravated felony for immigration purposes).

10% Rasul v. Bush, 542 U.S. 466 (2004); Boumediene v. Bush, 533 U.S. 723 (2008).

105 130 s.Ct. at 1480. (emphasis added). Many prior cases had stated that deportation was not punishment. See, e.g.,
Bugajewitz v. Adams, 228 U.S. 585, 591 (1913) (holding that ex post facto clause does not apply to deportation and explaining
“[i]t is thoroughly established that Congress has power to order the deportation of aliens whose presence in the country it
deems hurtful. The determination . . . is not a conviction of crime, nor is the deportation a punishment; it is simply a refusal by
the government to harbor persons whom it does not want”); Mahler v. Eby, 264 U.S. 32, 39 (1924) (same and stating “‘It is well
settled that deportation, while it may be burdensome and severe for the alien, is not a punishment”).

198 ¢f, Kleindeist v. Mandel, 408 U.S. 753 (1972) (rejecting First Amendment challenge to denial of visa waiver to European
intellectual).

197 See I.N.S. v. Lopez-Mendoza, 468 U.S. 1032 (1984) (exclusionary rule of criminal cases does not generally apply in civil
removal proceedings, but may apply in cases of “egregious” violations of Fourth Amendment or other rights); Almeida-Amaral
v. Gonzales, 461 F.3d 231 (2d Cir. 2006) (holding exclusionary rule applies in removal proceedings in case of egregious
violations); Gonzalez-Rivera v. INS, 22 F.3d 1441 (9th Cir. 1994) (same); see generally Stella Burch Elias, ‘Good Reason to Believe’:
Widespread Constitutional Violations in the Course of Immigration Enforcement and the Case for Revisiting Lopez-Mendoza,
2008 Wis. L.Rev. 1109.

198 Reno v. American-Arab Anti-Discrimination Committee, 525 U.S. 471 (1999) (prohibition on selective enforcement in
criminal cases does not generally apply in civil removal proceedings but may apply in cases of “outrageous” discrimination).

109 geg, e.g., Zadvydas v. Davis, 533 U.S. 678 (2001): Clark v. Martinez, 543 U.S. 371 (2005): INS v. St. Cyr, , 533 U.S. 289 (2001);
see generally, Motomura, supra note 102.

10 The Supreme Court in Zadvydas v. Davis, 533 U.S. 678 (2001) was not explicit as to whether its analysis was one of
procedural due process, substantive due process, or both. It is plain, however, that the analysis was primarily one of
substantive due process. From the very start of its discussion, the Zadvydas majority relied on, cited to, and quoted from
substantive due process decisions. Id. at 690 (citing to Foucha v. Louisiana, 504 U.S. 71, 80 (1992) passage regarding
“substantive component” of Due Process Clause and to Kansas v. Hendricks, 512 U.S. 346, 356 (1997), which rejected
substantive due process challenge to civil confinement of sexual predators). It did not, however, conduct the classic procedural
due process analysis required by Mathews v. Eldridge. See also Clark v. Martinez, 543 U.S. 371 (2005).

118 U.5.C. § 1229a(c)(1)(A).

112 7advydas, 533 U.S. at 701; see also Clark v. Martinez, 543 U.S. 371 (2005).

8 U.S.C. § 1229a(c)(1)(A).

See Lopez-Mendoza, 468 U.S. at 1039 (“The purpose of deportation is not to punish past transgressions but rather to put an
end to a continuing violation of the immigration laws.”); Landon v. Plasencia, 459 U.S. 21, 25 (1982) (characterizing immigration
proceedings as legal measures through “which aliens can be denied the hospitality of the United States”).

3 The Supreme Court has characterized the grant of discretionary immigration relief as “an act of grace” done pursuant to the
Attorney General’s “unfettered discretion,” Jay v. Boyd, 351 U.S. 345, 354 (1956), comparable to “a judge’s power to suspend
the execution of a sentence, or the President’s to pardon a convict.” /d. at 354 n.16. See also INS v. Yueh-Shaio Yang, 519 U.S.
26, 30 (1996). Nevertheless, even the exercise of discretion in granting immigration relief is subject to constitutional
requirements. See, e.g., Am.-Arab Anti-Discrimination Comm., 525 U.S. 471 (no bar generally to selective enforcement in
immigration cases except in circumstance of “outrageous” discrimination).

118 8 U.S.C. § 1229a(c)(3)(A) (2006) (“[T]he Service has the burden of establishing by clear and convincing evidence that, in the
case of an alien who has been admitted to the United States, the alien is deportable.”); Lopez-Chavez v. INS, 259 F.3d 1176,
1180-81 (9th Cir. 2001) (same); Murphy v. INS, 54 F.3d 605, 608—09 (9th Cir. 1995) (explaining that government bears burden
to establish alienage because it is a jurisdictional fact on which authority of immigration court to conduct deportation
proceeding depends).

113
114
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17 see, e.g., Lopez-Rodriguez v. Mukasey, 536 F.3d 1012 (9th Cir. 2008) (holding exclusionary rule applies in removal

proceedings in cases of egregious violations and directing exclusion of evidence based on warrantless entry into private home,
in egregious violation of Fourth Amendment); Almeida-Amaral v. Gonzales, 461 F.3d 231 (2d Cir. 2006) (holding exclusionary
rule applies in removal proceedings in cases of egregious violations).

18 See, e.g., Singh v. United States Department of Justice, 461 F.3d 290, 296—97 (2d Cir. 2006) (violations of regulations or rules
warrant termination of immigration proceedings).

9 Morton Memo I, supra note 160, at 1-2 (discouraging removal of victims of crime or civil rights violation, or witness in
pending proceedings). See also 8 C.F.R. § 241.6(a) (2011) (ICE officials may grant stay of removal “in consideration of factors
listed in 8 C.F.R. 212.5”); id. § 212.5(b)(4) (listing persons “who will be witnesses in proceedings being, or to be, conducted by
judicial, administrative, or legislative bodies in the United States”); former INS Operations Instruction 287.3a, redesignated as §
33.14(h) of the INS Special Agent’s Field Manual (Apr. 2000) (directing that “arrangements for aliens to be held or to be
interviewed” by state or federal labor inspectors or attorneys, prior to removal, “will be determined on a case-by-case basis”)
reprinted in 74 No. 4 Interpreter Releases 188 App’x. IV (Jan. 27, 1997); 8 U.S.C. § 1101(a)(15)(S) (2006) (establishing “S” visa
category for certain cooperating witnesses necessary to a criminal investigation or prosecution); id. § 1101(a)(15)(U)
(establishing “U” visa category for victims of listed crimes).

1208 y.5.C. § 1252(a)(2)(D).

121 gap, e.g., Zadvydas v. Davis, 533 U.S. 678 (2001): Clark v. Martinez, 543 U.S. 371 (2005): INS v. St. Cyr, 533 U.S. 289 (2001);
see generally, Hiroshi Motomura, Immigration Law After a Century of Plenary Power: Phantom Constitutional Norms and
Statutory Interpretation, 100 Yale L.J. 545 (1990).

122.8 U.S.C. § 1229a(c)(1)(A).

1238 U.S.C. § 1229a(c)(1)(A).
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