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CORPORATE DISCLOSURE STATEMENT
I, Matthew E. Price, attorney for Amicus Curiae, certify that the American
Immigration Council is a non-profit organization that does not have any parent
corporations or issue stock and consequently there exists no publicly held
corporation which owns 10% or more of its stock.
/s/ Matthew E. Price
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STATEMENT REGARDING CONSENT
Counsel contacted the parties to seek their position regarding Amicus
Curiae’s participation. Petitioner consented, and the government took no position.
STATEMENT OF INTEREST
The American Immigration Council (“Council”) is a non-profit organization
established to increase public understanding of immigration law and policy,
advocate for the fair and just administration of our immigration laws, protect the
legal rights of noncitizens, and educate the public about the enduring contributions
of America’s immigrants. The Council has a substantial interest in the issues
presented in this case, which implicate the constraints imposed by the Fourth
Amendment on immigration enforcement and the widespread nature of
immigration officers’ Fourth Amendment violations.1 Below, Amicus focuses only
on selected issues that justify vacatur and remand, although the remaining issues
raised in Petitioner’s brief also warrant that relief.

1

Pursuant to Fed. R. App. P. 29(c)(5), Amicus the Council states that no party’s
counsel authored this brief in whole or in part; that no party or party’s counsel
contributed money that was intended to fund preparing or submitting the brief; and
that no person other than the Amicus Curiae, its members, or its counsel
contributed money that was intended to fund preparing or submitting the brief.
1
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STATEMENT OF THE ISSUES
1.

Whether the Board of Immigration Appeals (“BIA”) erred in holding

the government’s detention of Petitioner to be lawful under Michigan v. Summers,
452 U.S. 692 (1981), when the purpose of Petitioner’s detention was investigatory.
2.

Whether the BIA erred in holding that immigration officers had

reasonable suspicion to detain Petitioner merely because he was an employee of a
restaurant chain suspected of hiring undocumented workers.
3.

Whether the Fourth Amendment violation in this case is part of a

pattern of widespread Fourth Amendment violations by the government,
warranting the suppression of evidence under INS v. Lopez-Mendoza, 468 U.S.
1032 (1984).
SUMMARY OF ARGUMENT
Mr.

argues in his brief that the government violated the Fourth

Amendment because his detention exceeded the length and scope of a permissible
detention under Michigan v. Summers, 452 U.S. 692 (1981). Pet. Br. at 31-42.
Amicus agrees, but does not repeat those arguments in this brief. Even if Mr.
’s detention were not unreasonably intrusive and prolonged, as
Petitioner’s briefs argue, the detention would still fall entirely outside the scope of
conduct authorized by Summers. That case does not allow the government to use a
search warrant as a pretext for conducting suspicionless investigatory detentions.
2
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Allowing such pretextual use of Summers would permit the government to
circumvent the warrant requirement, which requires that a magistrate find probable
cause for each of the particular things or persons the government intends to seize.
The government’s warrant in this case extended only to documents and other
tangible things it sought to seize from the El Balazo restaurants. The government
had no particularized suspicion that Mr.

had committed any

immigration violation; it therefore could not have obtained a warrant to arrest or
detain him without further investigation. Yet, as the record in this case makes
plain, the government’s intention from the outset was to use its search warrant to
enter the restaurant and, once inside, to detain and interrogate the restaurant’s
employees, including Mr.

, concerning their immigration status.

The BIA upheld the government’s seizure of Mr.

on the

ground that, under Summers, the government is entitled to detain the occupants of a
premises while the premises is being searched, even without probable cause or
reasonable suspicion. See Administrative Record (“AR”)-4 (adopting and
affirming Decision of the Immigration Judge, AR-845-47). The Supreme Court
crafted the Summers exception for the narrow purpose of facilitating the execution
of search warrants and, in particular, ensuring officer safety. The Court has made
clear that the government may not rely on Fourth Amendment exceptions of this
kind – which allow the government, under limited circumstances, to seize people
3
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or conduct searches without any individualized suspicion – as a pretext for
conducting investigatory searches or seizures. See, e.g., Florida v. Wells, 495 U.S.
1, 4 (1990). Thus, the government cannot rely on Summers to whitewash the
plainly illegal detention that it had planned from the outset. The government has
more appropriate tools at its disposal to facilitate the interrogation of large
numbers of workers: Immigration and Customs Enforcement (“ICE”) can obtain
warrants issued upon probable cause that there are unnamed workers currently on
the premises who are unlawfully present in the United States, and, once on the
premises, conduct consensual interviews with the workers it finds there. See, e.g.,
Int’l Molders’ and Allied Workers’ Local Union No. 164 v. Nelson, 799 F.2d 547,
553 (9th Cir. 1986).
In the alternative, the BIA upheld the government’s seizure of Mr.
on the theory that the government could reasonably suspect any El Balazo
worker of having violated the immigration laws, merely because the restaurant
chain – which had eleven restaurants located in the Bay Area – was suspected of
hiring undocumented workers. See AR-4. The case law precludes any such
inference. In Ybarra v. Illinois, 444 U.S. 85 (1979), the Supreme Court held that
the government lacked reasonable suspicion to detain the occupants of a tavern,
merely because it possessed probable cause to search the premises for evidence of

4
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illegal activity. Rather, individualized suspicion was necessary to justify the
detention of the occupants.
The government’s exploitation of the Summers doctrine in this case in order
to conduct an investigatory seizure is consistent with a widespread pattern of
Fourth Amendment violations. Not only are Fourth Amendment violations by ICE
commonplace, Pet. Br. 42-45, but, as this brief underscores, the specific type of
violation at issue here is also widespread. ICE routinely conducts workplace and
home raids, designed to result in the detention and interrogation of everyone on the
premises, under the pretense of conducting a search for documents or executing an
arrest warrant for one individual. Even if suppression of evidence is not always
available as a remedy in immigration removal proceedings, widespread Fourth
Amendment violations of this kind require suppression of evidence. LopezMendoza, 468 U.S. at 1050-51 (plurality op.); Oliva-Ramos v. Att’y Gen., 694 F.3d
259, 275 (3d Cir. 2012). Accordingly, the BIA decision should be vacated and the
case remanded.
ARGUMENT
I.

ICE’s Warrant Did Not Authorize the Seizure of Mr.

.

The Supreme Court has repeatedly held that a “basic principle of Fourth
Amendment law” is that “searches and seizures inside a home without a warrant
are presumptively unreasonable.” Groh v. Ramirez, 540 U.S. 551, 559 (2004)
5
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(quoting Payton v. New York, 445 U.S. 573, 586 (1980)). The same rule applies to
business premises. See v. City of Seattle, 387 U.S. 541, 546 (1967). In order to
obtain a warrant, the government must persuade the magistrate that probable cause
exists. U.S. Const. amend. IV. The rationale for this requirement is that the
neutral magistrate “is a more reliable safeguard against improper searches than the
hurried judgment of the law enforcement officer.” United States v. Leon, 468 U.S.
897, 913-14 (1984) (quoting United States v. Chadwick, 433 U.S. 1, 9 (1977)).
Officers are not allowed merely to persuade a magistrate that probable cause
exists in the abstract; rather, they must identify the particular items, or the
particular persons, who will be the object of the search or seizure. See Stanford v.
Texas, 379 U.S. 476, 481, 485-86 (1965). The particularity requirement “ensures
that the search will be carefully tailored to its justifications, and will not take on
the character of the wide-ranging exploratory searches the Framers intended to
prohibit.” Maryland v. Garrison, 480 U.S. 79, 84 (1987); see also United States v.
SDI Future Health, Inc., 568 F.3d 684, 702 (9th Cir. 2009).
In this case, the government obtained a warrant to search eleven El Balazo
restaurants for documents. See AR-818 (attachment to search warrant identifying
the items to be seized as including “personnel records,” “payroll records,”
“Immigration forms,” “correspondence related to employee wages,” “records …
related to the ownership of properties,” and “devices or media … capable of
6
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transmitting and receiving emails…”). The warrant did not authorize the search or
seizure of persons, let alone Mr.

specifically. AR-815 (showing

magistrate authorized search of the premises but not of persons). Indeed, the
record contains no suggestion that ICE even knew of Mr.

prior to

encountering him at the restaurant.
Notwithstanding the lack of any warrant authorizing ICE to seize Mr.
, the BIA upheld the constitutionality of his detention on two alternative
grounds. First, relying on Summers, 452 U.S. 692, the BIA held that the ICE
agents were permitted to detain the occupants of the restaurant without any
individualized suspicion while the agents conducted a search for documents, and,
once the occupants were lawfully detained, the agents were permitted to
interrogate them concerning their immigration status. See AR-4 (“The search
warrant for the restaurant was facially valid, and the agents acted reasonably in
executing the search warrant, including using reasonable force to secure the
restaurant,” citing Summers and Muehler v. Mena, 544 U.S. 93, 100-01 (2005)).
Second, the BIA held that because “the subject of the search warrant was to gather
evidence regarding the hiring and harboring of illegal aliens” at El Balazo, and Mr.
“was clearly dressed as a worker at the restaurant,” the ICE agents
“acted reasonably” in questioning Mr.

“about his immigration status.”

AR-4. Neither ground has merit.
7
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’s Detention Cannot Be Justified Under Michigan v.

Amicus agrees with Petitioner that his detention exceeded the length and
scope of a permissible Summers detention, and for that reason violated the Fourth
Amendment. See Pet Br. 31-42. Amicus argues here that the detention cannot be
justified by Summers for an additional reason, too: Summers does not authorize
the government to exploit a search warrant for documents in order to conduct a
mass seizure of persons.
A.

Summers Does Not Allow the Government to Use a Search
Warrant as the Pretext for Conducting a Suspicionless Seizure.

In Summers, the Supreme Court held that officers were permitted “to detain
the occupants of the premises while a proper search is conducted,” even absent
probable cause or reasonable suspicion of illegal activity by the occupants.
Summers, 452 U.S. at 705. The government’s authority to conduct a detention
under Summers is “categorical” and does not depend “on the ‘quantum of proof
justifying detention,’” Mena, 544 U.S. at 98 (quoting Summers, 452 U.S. at 705
n.19). However, the detention must be carried out in a reasonable manner, must
not involve excessive force, and must not be prolonged beyond the time reasonably
required to complete the search. Id. at 101-02; Tekle v. United States, 511 F.3d
839, 845-47 (9th Cir. 2007); Ganwich v. Knapp, 319 F.3d 1115, 1121-23 (9th Cir.
2003). The Court’s primary justification for this exception to the probable-cause
8

Case: 12-71363

01/03/2014

RESTRICTED

ID: 8924780

DktEntry: 45-2

Page: 16 of 78

requirement of the Fourth Amendment was “the interest in minimizing the risk of
harm to the officers,” by allowing them to “exercise unquestioned command of the
situation.” Summers, 452 U.S. at 702-03. The Court also noted the law
enforcement interests in facilitating the completion of the search, id. at 703, and
“preventing flight in the event that incriminating evidence is found.” Id. at 702.
Although the government is not required to prove that a particular detention
furthered these purposes, at the same time the Court should not disregard evidence
of a separate and impermissible motive for the detention. In explaining the Fourth
Amendment “reasonableness” of a detention under Summers, the Supreme Court
specifically noted that “the type of detention imposed here is not likely to be
exploited by the officer or unduly prolonged in order to gain more information,
because the information the officers seek normally will be obtained through the
search and not through the detention.” Id. at 701. Because the power to seize
persons without any individualized suspicion is a potent and potentially dangerous
exception to the Fourth Amendment, courts must take care to protect against the
exception’s misuse. “An exception to the Fourth Amendment rule prohibiting
detention absent probable cause must not diverge from its purpose and rationale.”
Bailey v. United States, 133 S. Ct. 1031, 1038 (2013).
Thus, the Supreme Court has repeatedly made clear that the government is
not permitted to engage in the pretextual use of such exceptions in order to carry
9
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out searches and seizures for investigatory purposes. To be sure, an individual
officer’s subjective intention does not invalidate a seizure when the seizure is
objectively justified by probable cause or individualized suspicion. See Whren v.
United States, 517 U.S. 806, 810-13 (1996). But the Court has “expressly
distinguished cases where [it] had addressed the validity of searches conducted in
the absence” of any suspicion at all. City of Indianapolis v. Edmond, 531 U.S. 32,
45 (2000); see Whren, 517 U.S. at 811-12. As the Court explained, “purpose is
often relevant when suspicionless intrusions pursuant to a general scheme are at
issue.” Edmond, 531 U.S. at 47.
For example, inventory searches, conducted pursuant to law enforcement’s
“caretaking functions,” see South Dakota v. Opperman, 428 U.S. 364, 371 n.5
(1976), may be conducted without probable cause or reasonable suspicion.
Because the purpose of inventory searches removes them from the normal Fourth
Amendment protections, pretextual inventory searches could be uniquely
dangerous. Thus, the Supreme Court has held, “an inventory search must not be a
ruse for a general rummaging in order to discover incriminating evidence.” Wells,
495 U.S. at 4 (quoted in United States v. Cervantes, 703 F.3d 1135, 1141 (9th Cir.
2012) (quotation marks omitted)); United States v. Bowhay, 992 F.2d 229, 231 (9th
Cir. 1993) (“an inventory search is invalid if it was a pretext for an investigative
search”). Nor can an inventory search be used as “a purposeful and general means
10
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of discovering evidence of crime.” Wells, 495 U.S. at 4 (quoting Colorado v.
Bertine, 479 U.S. 367, 376 (1987) (Blackmun, J., concurring)). The Court
“recognized the danger to privacy interests protected by the Fourth Amendment if
officers were at liberty in their discretion to conduct warrantless investigative
searches when they suspected criminal activity, which searches they would
subsequently justify by labeling them as ‘inventory searches.’” United States v.
Lopez, 547 F.3d 364, 370 (2d Cir. 2008) (citing Wells, 495 U.S. at 4).
The Court has adopted a similar approach with respect to administrative
searches, which involve the inspection of business premises by authorities
responsible for enforcing a pervasive regulatory scheme in a closely regulated
industry without individualized suspicion of regulatory violations. See New York
v. Burger, 482 U.S. 691 (1987). In Burger, the Court permitted a warrantless
search without any probable cause, but emphasized that the State “was not using
[the administrative scheme] as a ‘pretext’ to enable law enforcement authorities to
gather evidence of penal law violations,” and that there was “no reason to believe
that the instant inspection was actually a ‘pretext’ for obtaining evidence of
respondent’s violation of the penal laws.” Id. at 716 n.27.
Likewise, in the context of “special needs” searches and seizures, such as
sobriety checkpoints, the Supreme Court has allowed suspicionless seizures so
long as their primary purpose is not general law enforcement that would ordinarily
11
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require a warrant. In Michigan Department of State Police v. Sitz, for example, the
Supreme Court upheld warrantless seizures, without any probable cause or
reasonable suspicion, at highway sobriety checkpoints in order to combat drunk
driving. 496 U.S. 444, 451-53 (1990). But in Edmond, the Supreme Court
clarified that the State could not exploit this exception to the probable-cause
requirement when its “primary purpose” was “to detect evidence of ordinary
criminal wrongdoing.” 531 U.S. at 41; id. at 41-42 (“Because the primary purpose
of the . . . checkpoint program is to uncover evidence of ordinary wrongdoing, the
program contravenes the Fourth Amendment.”); see Ashcroft v. al-Kidd, 131 S. Ct.
2074, 2080 (2011) (“special-needs and administrative-search cases” are examples
of situations where “actual motivations do matter.” (internal quotation marks
omitted)).
Summers detentions are analogous. Because of the specific purpose served
by detaining occupants during the execution of search warrants, the government
may conduct Summers detentions without any individualized suspicion of
wrongdoing, so long as the detention is not prolonged or carried out in an
unreasonable manner. See Mena, 544 U.S. at 100-01. Precisely because Summers
“grants substantial authority to police officers to detain outside of the traditional
rules of the Fourth Amendment,” it “must be circumscribed.” Bailey, 133 S. Ct. at
1042. Like inventory searches, administrative searches, and special needs searches
12
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and detentions, which can also be carried out without any individualized suspicion,
Summers cannot be used as a pretext to conduct investigatory detentions that
would ordinarily require some quantum of individualized suspicion. Just as those
exceptions to the probable-cause requirement “do not apply where the officer’s
purpose is not to attend to the special needs or to the investigation for which the
administrative inspection is justified,” al-Kidd, 131 S. Ct. at 2081, so too, when
law enforcement officers exploit Summers in order to carry out suspicionless
investigatory seizures, their actions violate the Fourth Amendment.
Thus, nothing in Summers licenses government agents to use a search
warrant as a pretext for conducting an investigatory detention, without any
individualized suspicion of wrongdoing. See Ganwich, 319 F.3d at 1121 n.10
(noting that “[t]he Supreme Court in Summers implied that questioning witnesses
is not a legitimate justification for a Summers-type detention” when it stated that a
Summers detention was “not unreasonable under the Fourth Amendment because it
‘is not likely to be exploited by the officer or unduly prolonged in order to gain
more information, because the information the officers seek normally will be
obtained through the search and not through the detention.’” (quoting Summers,
452 U.S. at 701)). To ignore improper exploitation where it does occur would be
to let the tail wag the dog: an exception to the probable-cause requirement,
intended to facilitate the government’s legitimate and lawful search of a premises,
13

Case: 12-71363

01/03/2014

RESTRICTED

ID: 8924780

DktEntry: 45-2

Page: 21 of 78

could motivate the government’s decision to obtain a search warrant, even when
the government’s actual intention is to question and arrest individuals rather than
conduct a search.
To be sure, the Supreme Court held in Mena that no separate Fourth
Amendment issue was raised by questioning a person about her immigration status
during a proper Summers detention. But that case did not involve any argument
that Mena’s detention was a mere pretext for interrogating her about her
immigration status. See generally Br. of Respondent, Muehler v. Mena, No. 031423, available at 2004 WL 2542382. To the contrary, the search in Mena was for
“deadly weapons and evidence of gang membership” of a suspect in a gang
shooting, and the officers expected to encounter armed men. Mena, 544 U.S. at
95-96, 101.
Prohibiting the government from using Summers in order to circumvent
fundamental Fourth Amendment protections would by no means cripple the
government’s immigration enforcement efforts. ICE could have obtained a
warrant to enter the premises based upon probable cause that unnamed and
unknown workers were unlawfully present in the United States. See Int’l Molders,
799 F.2d at 553. Once lawfully on the premises, ICE could then have engaged in
consensual questioning of the workers. See INS v. Delgado, 466 U.S. 210, 218
(1984).
14
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Significantly, both International Molders and Delgado were decided after
Summers, and neither so much as hints that workers present on the premises during
an immigration raid may lawfully be detained without any individualized
suspicion. Indeed, this Court emphasized in International Molders that, in order to
justify the seizure of any particular worker, the government needed to establish
“‘probable cause particularized with respect to that person. . . . This requirement
cannot be undercut or avoided by simply pointing to the fact that coincidentally
there exists probable cause to search or seize another or to search the premises
where the person may happen to be.’” Int’l Molders, 799 F.2d at 552 n.5 (quoting
Ybarra, 444 U.S. at 91 (citation omitted)).
B.

The Record in This Case Establishes That the Government
Exploited Summers to Conduct a Suspicionless Investigatory
Detention.

As discussed in Petitioner’s brief, see Pet. Br. 32-35, the record in this case
presents strong evidence that, from the outset, ICE intended to use its warrant to
search for documents in order to gain entry into the El Balazo restaurants, and,
once inside, to conduct investigatory detentions of workers that it had no
particularized reason to suspect of any wrongdoing.
Upon entering the restaurant, the government seized all but two of the
workers, handcuffed them, and began interrogating them. See AR-395; AR-40103; AR-709-13. The government released the remaining two restaurant workers.
15
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AR-757-58; AR-833. One of those released, a bartender, appeared to Agent
Webster to be “Caucasian.” AR-509; AR-757-58; AR-835. The other, a manager,
appeared to Agent Webster to be “Caucasian, but it seemed like she might have
had Hispanic accent.” AR-757. The government initially handcuffed and detained
her, and released her when she produced evidence of her legal presence in the
United States. AR-156; AR-511. The fact that the government selectively
detained only those workers that appeared Hispanic, and released those who
appeared Caucasian, cannot be squared with the notion that the detentions were
carried out under Summers for reasons of officer safety.2 To the contrary, the
government’s selective detention of workers who appeared to be Latino shows that
the detentions were investigatory in nature. Moreover, the officer who interrogated
Mr.

did not even believe that he was detained – despite the fact that he

was in handcuffs. See AR-740 (“Q. So if he had, while the investigation in the
restaurant was still ongoing, if he had said no, I don’t want to answer your
questions, he would have been allowed to leave the restaurant? A. Yes….”);
AR395, 738, 833. This Court should not allow the government to whitewash a

2

No identifiable officer safety concerns were presented during the raid. See, e.g.,
AR-717-18 (“It was without incident. It seemed like there were no problems.
Everything went as planned orderly.”); AR-735 (Tr. 407:16-19) (Q. You
mentioned . . . that it was a very orderly process, that it was fairly calm. A. Uhhuh. Q. So when you went into the kitchen [where
was found], is it
correct that . . . you didn’t see anything that gave you cause for alarm?
A. Correct.”).
16
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plainly illegal investigatory detention by relying, for litigation purposes, on
Summers.
Other record evidence further confirms that the government intended from
the outset to use the search warrant in order to detain the workers for investigatory
purposes. ICE staffed the operation in anticipation of detaining and investigating
the immigration status of multiple individuals working at the restaurant, rather than
to merely carry out a search for documents. AR-704-04; AR-724-25. Out of the
twelve agents ICE assigned to the raid on Mr.

’s restaurant, five were

interviewers. AR-725-26. The team also included agents from Enforcement and
Removal Operations, who brought a “detention van” to the raid, for use in
transporting the individuals that the government anticipated arresting through its
execution of the warrant. AR-752-53.
Finally, the operation against this restaurant was part of a larger operation
involving eleven El Balazo restaurants and the arrest of more than 60 employees.
AR-705; AR-722-25; AR-1045 (Petitioner’s motion to suppress). Each raid was
conducted in a similar manner. AR-119 (Petitioner’s brief in support of appeal of
February 10, 2011 Decision of the Immigration Judge); AR-705; AR-822
(warrant); AR-1040 (Petitioner’s motion to suppress); see also Opening Brief,
ECF. No. 16, Jose Luis Sanchez Lopez v. Holder, No. 13-70431 (9th Cir. filed July
31, 2013) (case remanded on Dec. 30, 2013); Opening Brief, ECF No. 16, Gloria
17
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Aparicio Zavala v. Holder, No. 12-70225 (9th Cir. filed June 26, 2012) (case
remanded on Nov. 28, 2012).
Although the government has refused to turn over its El Balazo operations
plan, the record in this case is consistent with the modus operandi described in
ICE’s pre-operations plan for another workplace raid, also conducted in 2008. In
that raid, which took place in Van Nuys, California, ICE had obtained a warrant
authorizing a search for documents and the arrest of a handful of specific
employees.3 Yet ICE’s pre-operations plan for that raid – which was obtained
through Freedom of Information Act (FOIA) litigation – does not describe the
scope of the warrant.4 Instead, the pre-operations plan identifies the operation’s
true objective as the seizure of hundreds of workers: “OI [Office of Investigations]
is targeting 150-200 undocumented workers.”5 The plan states that detention
vehicles, personnel, and ankle bracelets would be provided for detainees, and that
bed space had been obtained in anticipation of 200 arrests.6 As shown by the

3

See In re Perez-Cruz, No. A95-748-837, Decision and Order of the Immigration
Judge at 3 & n.2 (Immigration Court, L.A. Feb. 10, 2009), discussing the warrant,
which authorized a search for documents and for either three or eight particular
persons. (The Immigration Court decision is attached as Attach. A to this brief.)

4

See Attach. B to this brief, at 11 (Exhibit B to Respondent’s June 2, 2009
Supplement to Mot. to Terminate and Suppress, In re Paxtor, No. A095-748-753
(Immigration Court, L.A. June 2, 2009)).

5

Id.

6

Id. at 12.
18
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record evidence discussed above, this case fits the same pattern: a worksite raid,
targeting individuals, carried out under the pretext of a search for documents.
The government should not be permitted to rely upon Summers as a pretext
for conducting the investigatory, suspicionless detention of individuals without
reasonable suspicion, carried out as part of a program involving such raids. See
Edmond, 531 U.S. at 47 (“[A] program driven by an impermissible purpose may be
proscribed while a program impelled by licit purposes is permitted, even though
the challenged conduct may be outwardly similar.”). The Fourth Amendment
prohibits the government from using Summers as “a purposeful and general means
of discovering evidence of crime.” Wells, 495 U.S. at 4.
III.

The Government Did Not Have Reasonable Suspicion to Detain Mr.
.
The BIA upheld Mr.

’s detention on the alternative ground that

ICE had reasonable suspicion to believe that he had violated the immigration laws
merely because he was an employee of a restaurant chain believed to have
employed at least some undocumented workers. AR-4 (finding “reasonable
suspicion that [Respondent wa]s in the United States illegally” because “the
subject of the search warrant was to gather evidence regarding the hiring and
harboring of illegal aliens” at El Balazo, and Mr.
as a worker at the restaurant”).

19
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As discussed in Petitioner’s brief, Pet. Br. 24-30, that alternative holding is
flatly inconsistent with well-established Supreme Court precedent. As the
Supreme Court has held, “Where the standard is probable cause, a search or seizure
of a person must be supported by probable cause particularized with respect to that
person.” Ybarra, 444 U.S. at 91; see also Maryland v. Pringle, 540 U.S. 366, 371
(2003). And where the standard is reasonable suspicion (as with a Terry stop), a
search or seizure must be supported by reasonable suspicion particularized with
respect to that person. See United States v. Cotterman, 709 F.3d 952, 968 (9th Cir.
2013); see also Ybarra, 444 U.S. at 91. Thus, this Court has held, in the context of
workplace raids, that “to detain a worker short of an arrest, an INS officer must
have an objectively reasonable suspicion that the particular worker is an illegal
alien.” Martinez v. Nygaard, 831 F.2d 822, 827 (9th Cir. 1987) (emphasis added));
Benitez-Mendez v. INS, 760 F.2d 907, 909 (9th Cir. 1983) (in context of workplace
raid, “INS investigators may not detain workers for citizenship status questioning
unless the investigators are able to articulate objective facts providing them with a
reasonable suspicion that each questioned person, so detained, is an alien illegally
in this country.” (emphasis added)).
Here, ICE lacked any individualized or particularized suspicion concerning
Mr.

, other than the fact that he worked at a restaurant that was

believed to have hired, at some point in time, some number of undocumented
20
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workers. See AR-710-11. But just as “probable cause to believe that
undocumented aliens are being transported in a van will not justify a warrantless
search of a suitcase” inside the van, United States v. Ross, 456 U.S. 798, 824
(1982), so too, probable cause to believe that incriminating documents will be
found at a business will not create individualized suspicion of every worker on the
premises. As the Court held in Ybarra: “[A] person’s mere propinquity to others
independently suspected of criminal activity does not, without more, give rise to
probable cause to search that person.” 444 U.S. at 91; see also United States v.
Prieto-Villa, 910 F.2d 601, 604 (9th Cir. 1990) (“Even when police have a warrant,
the mere fact that a person is in the company of persons for whom a warrant has
been issued does not constitute probable cause.”).
Moreover, even if the government could infer in an appropriate case that a
person was reasonably suspected to have violated the immigration laws merely
because the person had been employed by a restaurant suspected of hiring
undocumented workers, the evidence cannot support that inference in this case.
The BIA does not cite any evidence at all concerning whether El Balazo was still
believed to be employing undocumented workers; how many such workers it was
believed to employ; what fraction of the work force was believed to be
undocumented; or any other information one might need in order to assess the
reasonableness of the inference that Mr.

had violated the immigration
21
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laws merely because he was employed at the restaurant. Thus, the BIA’s decision
cannot be affirmed on its alternative ground. See SEC v. Chenery Corp., 332 U.S.
194, 196 (1947) (stating that “a reviewing court, in dealing with a determination or
judgment which an administrative agency alone is authorized to make, must judge
the propriety of such action solely by the grounds invoked by the agency.”).
IV.

ICE’s Unlawful Conduct Is Part of a Widespread Pattern of Similar
Conduct.
The government’s violation of the Fourth Amendment in this case was not

an isolated occurrence, but rather, as discussed briefly above, was consistent with a
widespread pattern of similar constitutional violations by ICE. And, although the
exclusionary rule may not generally apply in immigration removal proceedings,
Lopez-Mendoza, 468 U.S. at 1050, suppression of evidence is warranted when
there is “good reason to believe that Fourth Amendment violations by
[immigration] officers [are] widespread.” Id. at 1050 (O’Connor, J., plurality op.);
Oliva-Ramos, 694 F.3d at 275.7

7

As discussed in Petitioner’s brief, suppression is also warranted when the Fourth
Amendment violations are “egregious” or “transgress notions of fundamental
fairness and undermine the probative value of the evidence obtained.” LopezMendoza, 468 U.S. at 1050-51 (O’Connor, J., plurality op.); Gonzalez-Rivera v.
INS, 22 F.3d 1441, 1452 (9th Cir. 1994). “[U]nder Ninth Circuit law, all ‘bad faith
violation[s] of an individual’s fourth amendment rights’ are considered sufficiently
egregious to ‘require[ ] application of the exclusionary sanction in a civil ...
proceeding.’” Gonzalez-Rivera, 22 F.3d at 1449 (quoting Adamson v. Comm’r,
745 F.2d 541, 545 (9th Cir. 1984) (alterations in original)). Here, the Fourth
Amendment violations were egregious, and suppression is warranted for that
22
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The evidence of widespread violations includes internal ICE memoranda,
empirical research, and anecdotal evidence from the El Balazo and other raids, all
of which demonstrates that ICE has a widespread practice of relying upon a
narrowly drawn search warrant for documents or arrest warrant for a small number
of persons in order to enter a premises, when its true purpose from the outset is to
conduct sweeping raids aimed at detaining and investigating large numbers of
individuals regarding whom it has no particularized suspicion.
As an initial matter, ICE’s conduct in the El Balazo raids is itself sufficient
to establish a widespread violation. Eleven El Balazo restaurants were raided in a
coordinated fashion, involving 100 agents and resulting the arrest of more than 60
workers. AR-119; AR-705; AR-722-25; AR-822; AR-1045.
At each of the El Balazo locations, ICE arrived at the raid with detention
vans to transport the workers it expected to detain, and it staffed the raids with
substantial numbers of officers whose sole role was to interrogate the workers it
found on the premises. See AR-752-53; AR-919-20 (referring to and citing
declarations of El Balazo workers indicating that at each restaurant ICE followed
reason as well: obtaining a warrant for a search for documents, when the officer’s
true intention is to conduct a sweep for persons but lacks the probable cause to
obtain a warrant on that basis, exhibits the kind of bad faith that the exclusionary
rule is designed to deter. Cf. Franks v. Delaware, 438 U.S. 154, 171 (1978).
Moreover, a reasonable officer familiar with the Supreme Court’s case law
allowing searches without individualized suspicion would know that those
doctrines cannot be used as a pretext to conduct an ordinary investigation. See
supra at 8-15.
23
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uniform procedure of bringing detention vans, then corralling and seizing workers
before asking questions).8
As discussed above, ICE’s modus operandi in the El Balazo raids is
consistent with its pre-operations plan for a roughly contemporaneous workplace
raid in Van Nuys, California. See supra at 17-18. Although the Van Nuys raid
was ostensibly to seize documents and a handful of particular individuals,9 the preoperation plan did not describe the scope of the warrant but instead described the
operation’s objective as the arrest of hundreds of unnamed workers.10 The postoperation memorandum evaluating the raid’s success made no mention of whether
the documents or the specific individuals sought under the warrant were ever
found.11 Rather, the memo describes the purpose of the raid as having “targeted
approximately 150 undocumented workers,” and reports that 130 foreign nationals
were ultimately arrested.12 These documents plainly indicate that the warrant
obtained in advance of the Van Nuys raid was a pretext to gain access to the site in

8

The declarations themselves are not included in the Administrative Record,
although they were evidently submitted as exhibits. See AR-893-94.
9

See Attach. A at 3 & n.2.

10

See Attach. B at 11.

11

Attach. B at 14-15 (Exhibit C to Respondent’s June 2, 2009 Supplement to Mot.
to Terminate and Suppress, In re Paxtor, No. A095-748-753 (Immigration Court,
L.A. June 2, 2009)).
12

Id.
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order to facilitate the true purpose of the raid, which was to detain and interrogate
all of the workers present, despite the absence of any individualized suspicion for
the vast majority of them.
Data on ICE arrests during the 2007 “Return to Sender” operation further
demonstrate that ICE routinely uses search warrants or arrest warrants naming a
small number of particular individuals as pretexts to make “collateral” arrests of
unnamed bystanders who happen to be found on the premises. The “Return to
Sender” operation purportedly targeted known, criminal fugitives, yet during the
operation, thirty-seven percent of arrests nationwide, and nearly sixty percent of
arrests in the San Diego area, were of collateral arrestees. See Elliot Spagat,
Immigrants are “Collateral Arrests” In Crackdown on Fugitives, Agents Pick up
Others, Sun-Sentinel (Ft. Lauderdale), April 6, 2007, at A3; see also Margot
Mendelson et al., Migration Policy Institute, Collateral Damage: An Examination
of ICE’s Fugitive Operations Program 11 (2009) (finding forty percent of 2007
arrests were collateral);13 Tom Lochner, ACLU asks for details on migrant
deportations, InsideBayArea.com, Mar. 10, 2007 (reporting that forty percent of
arrestees in northern and central California were collateral arrestees). These
figures strongly suggest that ICE engages in the systematic practice of exploiting
limited warrants to seize bystanders without any particularized suspicion.
13

Available at http://www.migrationpolicy.org/pubs/NFOP_feb09.pdf.
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This practice was confirmed by a 2008 report by the United Nations Special
Rapporteur, who found that “[i]n many cases, ICE enters a home with a warrant to
arrest one or several immigrants and then proceeds to sweep the entire building,
knocking on other doors and demanding to see immigration papers from all the
inhabitants. . . . These raids are carried out as coordinated efforts with a massive
law enforcement presence.”14 Another comprehensive study reached a similar
conclusion after analyzing 206 immigration raids conducted during 2006-2007.15
Of 530 deportations occurring in five southern California counties, “[t]he majority
of these were bystanders, ‘collateral’ arrests, swept up by ICE as they executed
orders of deportation for others.” Over-raided at 5 (quotation marks omitted). In
New Haven, Connecticut, ICE conducted thirty-one arrests while serving only four
arrest warrants. See id. at 5-6. In Santa Fe, New Mexico and Richmond,
California, immigrants told stories of ICE arresting bystanders after learning that
the subject of the arrest warrant was not on the premises. See id. at 8, 9. In

14

Jorge Bustamante, Report of the Special Rapporteur on the Human Rights of
Migrants, Promotion and Protection of All Human Rights, Civil, Political,
Economic, Social and Cultural Rights, Including the Right to Development,
Addendum ¶ 65, Human Rights Council, U.N. Doc. A/HRC/7/12/Add.2 (Mar. 5,
2008), available at
http://www.ohchr.org/EN/Issues/Migration/SRMigrants/Pages/AnnualReports.aspx
15

National Network for Immigrant and Refugee Rights, Over-raided, Under Siege
(2008), available at http://www.nnirr.org/~nnirrorg/drupal/shop/publications
(“Over-raided”).
26

Case: 12-71363

01/03/2014

RESTRICTED

ID: 8924780

DktEntry: 45-2

Page: 34 of 78

Butterfield, Missouri, ICE obtained two federal criminal search warrants, yet
arrested 136 workers after questioning every employee one by one. See id. at 21.
Likewise, an extensive empirical report by the Cardozo Immigration Justice
Clinic detailed ICE’s use of “home raids for purported targets as a pretext to enter
homes and illegally seize mere civil immigration violators.”16 The Cardozo report
catalogues “the lawsuits, suppression motions and news accounts [that] all tell a
similar story of ICE agents abandoning focus on a purported target and instead
immediately seizing and questioning all occupants about their immigration status
regardless of any legal basis to do so.” Cardozo Report at 17. The pretextual
nature of the home raids was underscored by the fact that in one large-scale
operation, ICE targeted incorrect addresses in over ninety percent of the raids. Id.
at 16. Moreover, in approximately sixty-five percent of the home raids studied,
ICE arrest reports failed to provide any basis at all for the seizure and questioning
of those detained. See id. at 11. The data also revealed a troubling hallmark of
racial profiling in collateral arrests: nearly thirty percent more Latinos were
arrested as collaterals than as targets during home raids. Id. at 12. Although the
report focused on data from New Jersey and New York, “the consistency of the . . .
data on most points, at a minimum, raises the possibility of an agency-wide
16

Bess Chiu et al., Cardozo Immigration Justice Clinic, Constitution on ICE: A
Report on Immigration Home Raid Operations 11 (2009), available at
http://cw.routledge.com/textbooks/9780415996945/human-rights/cardozo.pdf
(“Cardozo Report”).
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problem.” Id. The study found a five-fold increase in the grant rate of suppression
motions between 2006 and 2009, confirming the unconstitutionality of these
practices. Id. at 14.
Academic works have also extensively chronicled ICE’s widespread practice
of using narrowly drawn search warrants as a pretext to conduct workplace sweeps
or home raids targeted at unnamed and unknown inhabitants. See generally Raquel
Aldana, Of Katz and ‘Aliens’: Privacy Expectations and the Immigration Raids, 41
U.C. Davis L. Rev. 1081, 1081 (2008) (finding ICE routinely relies on “general or
defective warrants and executes them in a discriminating dragnet-style, mostly
against Latinos”); Stella Burch Elias, “Good Reason To Believe”: Widespread
Constitutional Violations in the Course of Immigration Enforcement and the Case
for Revisiting Lopez-Mendoza, 2008 Wis. L. Rev. 1109 (2009) (arguing Fourth
Amendment violations have become widespread in immigration raids); Katherine
Evans, The ICE Storm in US Homes: An Urgent Call for Policy Change, 33 N.Y.
Rev. L. & Soc. Change 561 (2009) (discussing pervasive constitutional violations
in home raids); Bill Ong Hing, Institutional Racism, ICE Raids, and Immigration
Reform: The Demonization of Immigrant Workers, 44 U.S.F. L. Rev. 307 (2009)
(describing abusive practices and mass detentions without reasonable suspicion
during workplace raids); Nathan Treadwell, Fugitive Operations and the Fourth
Amendment: Representing Immigrants Arrested in Warrantless Home Raids, 89
28
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N.C. L. Rev. 507 (2011) (noting widespread Fourth Amendment violations by
ICE). Indeed, in 2008, the year of Mr.

’s arrest, the Justice

Department itself highlighted in its newsletter the “[i]ncreased use of warrantless
arrests by ICE,” noting that “[p]erhaps the most salient characteristic of increased
enforcement is the widespread use of warrantless arrests.”17
Judicial opinions provide further evidence of widespread constitutional
violations by ICE. For example, in Oliva-Ramos, ICE agents exploited an
administrative warrant pertaining to a specific individual to gain entry into an
apartment, then blocked the entrances and questioned all of the residents for fortyfive minutes despite the fact that the individual sought was not there. See 694 F.3d
at 262-63. Sometimes ICE does not bother to obtain a warrant at all. In LopezRodriguez v. Mukasey, officers went to a residence looking for a particular person.
This Court suppressed evidence of another resident’s alienage after finding that the
officers entered the home absent exigent circumstances, without a warrant, and
without consent. See Lopez-Rodriguez v. Mukasey, 536 F.3d 1012, 1016, 1019
(9th Cir. 2008).
Mr.

attempted to introduce evidence establishing that ICE was

engaged in widespread constitutional violations, AR-889-92, yet was rebuffed. See
17

Sara A. Stanley & Daniel L. Swanwick, Exec. Office for Immigration Review,
Dep’t of Justice, Suppression: Respondents Look for a Shield and Sword in
Immigration Proceedings, Immigr. L. Advisor, June 2008, at 1, available at
http://www.justice.gov/eoir/vll/ILA-Newsleter/ILA%20Vol%202/vol2no6.pdf.
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AR-351-52 (IJ describing that evidence as not “terribly relevant”). The case
should be remanded to allow Mr.

to create such a record. See Oliva-

Ramos, 694 F.3d at 281 (concluding that petitioner “must be permitted to present
evidence to support his contention that the Government’s conduct here falls within
the exception [for widespread violations] the Supreme Court was careful to allow
in Lopez–Mendoza.”).
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CONCLUSION
For the foregoing reasons, and those given in the Petitioner’s brief, the
BIA’s decision should be vacated and the case remanded.

January 3, 2014

Respectfully submitted,
/s/ Matthew E. Price
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