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EOIR FOIA Processing (EOIR)

From: Fong, Thomas (EOIR)

Sent: Thursday, March 07, 2013 1:58 PM

To: Moutinho, Deborah (EOIR); Keller, Mary Beth (EOIR)

Subject: RE: IJC Memo - Matter of

Attachments: Complaint referral.doc

Follow Up Flag: Follow up

Flag Status: Completed

Attached is the updated/completed IJ Complaint Intake form and the actions I took on this BIA referral. Oral counseling
was given and the IJ was wholly receptive of the criticism of the BIA and the counseling given by this ACIJ. See last entry
on Action Taken section of the form. No further action recommended.

Thomas Y.K. Fong
Assistant Chief Immigration Judge
Immigration Court/EOIR/DOJ
606 South Olive Street, 15th Floor
Los Angeles, CA 90014
(213)894-2811

From: Fong, Thomas (EOIR)
Sent: Wednesday, February 27, 2013 2:14 PM
To: Keller, Mary Beth (EOIR)
Cc: Moutinho, Deborah (EOIR)
Subject: RE: IJC Memo - Matter of

I was wondering when this was
coming down from you and Deb, as I saw it earlier from the BIA referral of IJ decisions sent to ACIJs and already had
started the “counseling and review” process yesterday and spoke with IJ initially on it already. So I am a little
ahead of the game on this one. So I do not know if I have to “thank” Deborah for sending me this one today. But I guess
I will say Thanks so much in this acknowledgement.

Thomas Y.K. Fong
Assistant Chief Immigration Judge
Immigration Court/EOIR/DOJ
606 South Olive Street, 15th Floor
Los Angeles, CA 90014
(213)894-2811

From: Keller, Mary Beth (EOIR)
Sent: Wednesday, February 27, 2013 1:50 PM
To: Fong, Thomas (EOIR)
Cc: Moutinho, Deborah (EOIR)
Subject: FW: IJC Memo - Matter of

Hi Tom –
Deborah would have forwarded this tomorrow
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Thanks.
Mtk

MaryBeth Keller
Assistant Chief Immigration Judge

From: Henderson, Suzette M. (EOIR)
Sent: Wednesday, February 27, 2013 4:25 PM
To: O'Leary, Brian (EOIR); Keller, Mary Beth (EOIR)
Cc: Minton, Amy (EOIR); Weil, Jack (EOIR); Moutinho, Deborah (EOIR); Henderson, Suzette M. (EOIR)
Subject: IJC Memo - Matter of

Good afternoon,

Please see the attached IJC Memo from Chairman David L. Neal. Thank you.

R/Suzette Henderson

Non-Responsive 
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Immigration Judge Complaint Intake Form

Rev. May 2010

Date Received at OCIJ:

complaint source information
complaint source type

 □ anonymous X BIA □ ___ Circuit □ EOIR □ DHS □ Main Justice

 □ respondent’s attorney □ respondent □ OIL □ OPR □ OIG □ media

 □ third party (e.g., relative, uninterested attorney, courtroom observer, etc.)

 □ other: __________________________________________

complaint receipt method

 □ letter x IJC memo (BIA) □ email □ phone (incl. voicemail) □ in-person

 □ fax □ unknown □ other: ____________________________________

date of complaint source complaint source contact information
(i.e., date on letter, date of appellate body’s decision)
BIA referral Memo of 2/27/2013 re: Matter of

(BIA 2013)
name: BIA Chairman David Neal__________________

address: ________________________________________

________________________________________

________________________________________

email: ________________________________________

phone: ________________________________________

fax: ________________________________________

additional complaint source details
(i.e., DHS component, media outlet, third party details,

A-number)
Matter of

(BIA 2013)

complaint details
IJ name base city ACIJ

Thomas Y.K. Fong

relevant A-number(s) date of incident
A Hearing 8/14/2012

allegations
Appeal of the IJs discretionary denial of an LPR COR application on a “due process challenge” is

affirmed by the BIA. Upon de novo review the BIA found that the record reflected that the R was not
afforded a full and fair hearing by the IJ. Specifically, it was noted in the remand that the IJ’s
“…conduct…suggest…[the IJ]…failed to adhere to the rule of impartiality…[and ]…comments
suggest that already arrived at certain conclusions regarding respondent’s case.”

The BIA specifically cited conduct and comments made in the Transcript at 103-107, 115-116.
Conduct concerns in refusing to sequester R’s witnesses after being advised by R’s counsel that they
would later testify (at 105). Intemperate and injudicious remarks describing R’s presentation as a “record
based on a sort of ‘dog and pony show’ (at 106); telling witnesses that “we’re looking at somebody who is
basically going to dodge a bullet” and had attempted to “mislead the criminal court judges” (at 105); that
respondent was “only delaying the inevitable [deportation and removal]’ (at 106]; and stating prior to the

HQ Use Only:
complaint #: __________
source: first / subsequent
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end of the hearing (Pre-judgment) that his DUI and tax issues “when you added it all up, he’s coming very
close to an denial.” (at 115-116).

The BIA concluded that in the interest of R’s due process rights and a full and fair hearing the case was
remanded “before a different Immigration Judge”.

x in-court conduct □ out-of-court conduct x due process X bias □ legal □ criminal

□ incapacity □ other: _______________________________________________________
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actions taken
date action initials

2/26/2013 ACIJ held initial discussion with IJ on this matter upon finding the
case on the @usdoj.gov BIA Decision Notification-ACIJ
internet list. conceded that got upset with the R. as was trying to
tell the R. that if he could correct a key adverse factor (false filed tax
returns) that is case was meritorious. When R. failed to do so, and in fact
filed amended tax returns with even more egregious claims that got
upset.

2/27 ACIJ receives email from the IJConduct Unit referring this matter for
review by the ACIJ.

2/28 Preliminary review completed and IJ Complaint Intake form completed for
submission to IJConduct unit.

3/1 Telephonic discussion scheduled to be held with ACIJ Mary Beth Keller per
her email request of 2/28.

3/7 Discussion held with ACIJ Keller surrounding the specific concerns aired
by the CIJ to her on this BIA’s ruling.

3/7 Met with IJ again and we discussed in more detail the remand and
words used by the BIA. I pointed out that this remand specifically caught
the eye of the CIJ. again readily admitted committed errors in this
case and that the BIAs criticism was “wholly valid.” conceded, “I
screwed up” and “let my being upset go into the record.” Along with “my
disappointment in wanting to grant this case and being backed into a
corner.” (i.e. clarified having to deny a COR appl believed should be
granted for the sake of his USC child and wife.) Note: this is similar to what

stated in transcribed Oral Decision, page 11. stated has
learned from this and it has already resulted in changes to pre-decisional
statements and inquiries makes, and the wording uses in decisions.
Nevertheless, I discussed alternative ways could have accomplished
desires to give R the oppty to correct his questionable tax returns. Further I
counseled on how and what to avoid in tone, attitude, intemperate
remarks and questions of pre-judgment. This IJ clearly accepted
committed errors and was receptive to the counseling given.
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Memorandum

Subject Date

Matter of

(BIA February 22, 2013)

February 27, 2013

To From

Brian O’Leary, Chief Immigration Judge David L. Neal, Chairman

MaryBeth Keller, Assistant Chief Immigration Judge

Pursuant to a previous understanding that the Board would bring to the attention of the Chief
Immigration Judge any Board decision which remands a case to a different Immigration Judge, you will
find attached a copy of the Board’s decision dated February 22, 2013, and relevant portions of the record
of proceedings, in the above-referenced matter. Please take the necessary steps to ensure that this matter
is assigned to a different Immigration Judge on remand.

Further, the Board anticipates returning the record of proceedings for this remanded case to the
Immigration Court in one week. If you wish to review the record prior to its return to the Immigration
Court, please contact Suzette Henderson.

Thank you for your attention to this matter.

Attachments
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