Detail

Complaint Number: 777 Immigration Judge: (b)(6) Complaint Received Date: 05/23/13
Current ACIJ Base City - Status Final Action Final Action Date
Davis, John W, CLOSED Complaint dismissed because it 07/01/13
cannot be substantiated
Past ACLS:
A-Numbers(s) Complaint Nature(s) Complaint mo:..nn@ B
(b}(6) In-court conduct Anonymous

Complaint Narrative:  The essence of the anonymous complaint is that the 17 is heavy handed in court and displays a bias toward private attorneys that JEJE
intimidates respondents; that -um_mmﬁm the contract interpreters without question; and that -n_n_.mom unopposed motions for

confinuances.
Complaint History . _
07/01/13 Complaint dismissed because it cannot be substantiated
07/10/13 Database entry created
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EOIR FOIA Processing (EOIR)

From: Scheinkman, Rena (EQIR)

Sent: Wednesday, May 29, 2013 8:42 AM
To: Keller, Mary Beth (ECIR)

Cc: Kidd, Larry (EQIR)

Subject: Complaint re; L (DI IIEGEG
Attachments: 2013.5.28_Complaint re L[DYGIdf
MaryBeth:

We received this anonymous complaint yesterday re: lI[JY(B) Please let me know if there is anything you need from
ELR on this. | have not shared with ACI} Davis. Wanted to give it to you first,

Regards,
Rena

Rena Scheinkman

Acting Chief Counsel, Employee and Labor Relations Unit
Executive Office for Immigration Review

Office of the General Counsel

Ph: (703} 605-0442

Fax: (703) 605-0491
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We. (practicmg attorness) are {iling an anom mous complaint about the conduct of
Judze IO « presiding Judge at the Execulive Office O bnmigration
Review in . We fear out livelibood would be ot rish il we were not to remain
anonymious given the fact tha we continue to appear before Immigration Judye
Consequentls. we can onhy discuss general issues of inappropriate behaiour rather than offer
specilic details of the counlless times said Judge has acted inappropriatehy on the bench 1o
counsel and their clients.

During several discussions, some attomeys’ has e staled that they all haye experienced
similar bias towards them by Judge@IGEMbut are afraid 1o lile a complaint for fear of
reprisal due (o@I8 indictive nature.

We acknowledge that judges need 1o be firm but Judge [(QX@)takes it too far by
treating the clients and counsel with hostilits and bias and ofien lachs impartialits in

decision making. Unfortunatels. Judge [(HRB)is known for his heavy handed tactics aganst
individuals in Immigration Courl.

Immigration Judge[[§YBconsistently 1akes on a prosecutorial role and has
reprimanded attorners as well as the clients. without due cause. multiple times during
hearings. Two Assistant Chiel' Counsels of the Department of Homeland Securits hay e stated
10 us in confidence that they believe thai Judge QX is biased lowards most of the
attorney 's that practice in this Court. and they have witnessed Judge ((QK(@) belitle atlorness

BIR distikes inIBcourtroon. Consequentls. respondenis that appear before said Judge are
substantially prejudiced especiath those clients that retain attornevs that Judge distikes

The following scenanios have been replas ed numerous times:

Please heep in mind that many respondents are not naliv e English speahers. and tach
any meaningful education Mam respondents communicate through an interpreler. Much of
their testimom and emotion may simph be “tost in iranstggon”. judge (OXON seems to not be
mindlut of thrs conmunication gap and lack of education. il belies es that the words of the
mierpreter are the onhy true reilechion of the respondent’s testimony. Sometimes the witness
may recite an enlire sentence or two. and the interpreter mav simph translate the English
equiralenl in one or tno words. Judge[XBY has never questioned the interpreter as to the
{ullness and accuracy of such a truncated translation

Said Judge also takes on the role of an oy ersealous prosecutor waiting to pounce on
the respondent whern they have dilficults rememberning the delails and dates during their
lestimony wlule they are being interrogated by him Oflen times@I@badgers the » itness unul
they breah down in tears

For instance. when we are examinig our witness. Judge YGE w1l interrupl us. take
over the enammation. and iterrogate the wtness. Sometimes this is to (he pont where the
wilness is completely confused. In addition, Judge[[§XEYwill admonish the witness and has
done so on numerous occasions. with the ommous declaration: ~$ir Ma“am- vour credibility
15 being diminished because vou are not answering the question” Another favorne phrase is
“the witness is being unresponsive” OQflentimes, the witness HAS answ ered the question-il is
simply Judge who has not heard the answer. On other occastons QIgknils to
acknow ledee cultural and language barsiers. PBlalso unfairly expects the respondem to
possess the same level of education and thought processes as
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t s well known that Judge[@XBY does not like beng interrupted-lor example. when
he has not fimshed. but has tahen a pause. and counsel begins to 1ath. Judge HEGIH
admonish comnsel, However. Judpe does not entend the same level of courtesy 10

b) (6)

counsel asffff continuous interrupts attomes s while they are questioning the witness as well
as durmg opening and closing arguments.

Judge [(OEGalien inundates respondents during (estimony . through the tone of
voice. and B demeanour. QB also frequenth makes sarcastic comments and makes moching
faces 1o both counsel and respondents during hearings. For instance Qg will make
incredulous faces or facial contortions that seem lo signifs his disdamn lor the witness’s story
In doing so & casts a chitling effect on the wilness’s (estmony . This demeanour 1s mdicaine
of the drsmissive way in which Judge[BYBYappears to hold most respondents appearing
beloreRAQ and appears to predispose the outcome of the case. however mentorious

Another example of Judge[OYOMM bias is thall@ regularly denies respondent’s
unopposed motions for continuances for attiomeys i personathy dislikes

Finally. it is important 1o note that most of us practice w other Immgration Courts

around the couniry. and we haye never experienced this & pe of behay iour with any other
Judges or adjudicators.

(]
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HQ Use Only:
complaint #:
source; first / subsequent

| Date Received at OCLJ: 23 May 2013 |

comlin soc '

X anonymous BIA O _ Ciruit 0O EOIR O DHS O Main Justice
O respondent’s attorney O respondent O OLL O OPR O OIG O media

O third party {¢.g.. relative, uninterested attorney, courtroom observer, ete.)

0 other:

complaint receipt method

X letter 11C memo {BIA) O email O phene (incl. voicemail) O in-person
O fax O unknown O other:
date of complaint source complaint source contact information
(i.e., date on letfer, date ot appellate body’s decision)
No date — received at OCIF 23 May 2013 name: Anonymous
address:

additional complaint source details
(i.e., DHS component, media outlet, third party details,
A-number)

email:

phone:

fax:

ACL)

'LJ name_ base city

(b) (6) OICH John W. Davis
relevant A-number(s) date of incident
None provided Recurring
allegations

The essence of the anonymous complaint is that the 1J is heavy handed in court and display a
bias toward private attorneys; that@intimidates respondents; that@@believes the contract
interpreters without question; and that@idenies unopposed motions for continuances.

I do not find that any of these allegations have substance or merit.

nature of complaint
X in-court conduct O out-of-court conduct O due process O bias O legal O criminal
O incapacity O other:
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date action initials

5-28-2013 | Received complaint package from HQ OCIJ . JWD
6-3 to 6-17- | Listen to randomly selected DAR recordings from U [YGY JWD
2013

6-24-2013 Draft response for OC1J and J udm — emails glitch sends them into JWD

ether without saving a drafi

7-1-2013 Reconstruct ;letter to OCL) and Judge(OX©) JWD
7-1-2012 Judgveormed that charges are unsubstantiated but too be mindful | JWD

of the role of the IJ

2013-2789
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EOQIR FOIA Processing (EOIR)

From: Davis, John (EQIR)

Sent: Manday, July 01, 2013 5:54 PM

To: (b) (6)

Subject: Complaint

Attachments: Control No 2593- Complaint against 1) (b) (6) ndf
Importance: High

Good Afternoon SPGEGE ) (6)

Last week I spoke with you regarding an anonymous complaint that OCIJ had received regarding your
in court conduct. Chief Immigration Judge Brian O'Leary tasked me with investigating this
complaint, and I will be providing him with a copy of the information herein.

The essence of this anonymous complaint is that you are heavy handed in court and display a bias
toward private attorneys; that vou intimidate respondents; that you believe the contract interpreters
without question; and that you deny unopposed motions for continuances. As part of my investigation
into this matter I listened to randomly selected DAR recordings from your court hearings. I do not
find that any of these allegations have substance or merit.

Anonymous complaints are very difficult to defend against, but as I stated I am finding this
allegations unsubstantiated; not only due to the fact that they are anonymous, but also because my
listening to randomly selected cases that you have done over the past several months does not
illustrate any of the alleged conduct. Additionally, the anonymous complaint(s) is simply mistaken in
some areas. For instance, they suggest that an interpreter will listen to a lengthy statement by a
respondent and then only interpret the answer in a word or two. There is a process for objecting to an
interpreter’s translation and it does not have anything to do with the length of a response or any sua
sponte action by the judge. Further regarding continuances the standard for granting a motion to
continue is not whether or not it is opposed, but whether the requesting party has shown good cause
for a continuance.

In addition to the random DAR cases I have observed your demeanor in court on my visits to the

W;mmigration Court, and I find this allegation inconsistent with you behavior. Also on each
of my visits to the Immigration Court [ meet with AILA representatives and on each
occasions they complemented you on being an outstanding jurist!

Nonetheless, you may wish to remain mindful of the fact that as a judge in immigration court you may
well be the only contact that a respondent will have with any portion of our judicial system, and that
you represent the face of American justice and the attorney general to the respondent’s and as such
our conduct should also be above reproach and may not have even the appearance of impropriety.

If you would like to discuss this matter further please feel free to give me a call at you
convenience. However I am not requiring a response from you as I have concluded that this
complaint is unsubstantiated. In the meantime keep up the good work!

Warmest Regards,
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John W, Davis

Assistant Chief Immigration Judge
Executive Office for Immigration Review
United States Immigration Court

3130 North Oakland Street

Aurora, CO 80010

(303) 739-5203
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