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lb) 6 	- t al, 

Immigration Judge denied the motion finding that the respondents were unable to demonstrate 
that counsel's actions were so deficient as to prevent the respondents from presenting their claim 
(I.J. 2 at 2). See Dakane v. U.S. Airy Gen., 399 F.3d 1269, 1273-74 (11th Cir. 2005). As we 
affirm the Immigration Judge's denial of the motion based on (b) (6) finding that the respondents 
were not prevented from meaningfully presenting their claim, and were unable to demonstrate 
prejudice, we need not address the filing fee issue. 4  

In denying the motion, the Immigration Judge relied primarily on SIE adverse credibility 
finding and found that the lead respondent's statement in support of the motion further put her 
credibility at issue (I.J. 2 at 2). As the Immigration Judge offered specific and cogent reasons for 
finding the lead respondent not credible, the respondents are unable to persuade us that the 
credibility findings are clearly erroneous. See Carrizo v. U.S. Airy Gen., 652 F.3d 1326, 1332 
(11 th Cir. 2011). 

While the lead respondent's application states that she first filed for relief in November 2009, 
which would have been within a year of her arrival, she did not testify to this fact (I.J. 1 at 3). In 
the motion, the lead respondent states that the former attorney's paralegal fabricated this fact. 
The paralegal, however has submitted a statement to the contrary. In addition, the paralegal, 
former counsel, and a client of former counsel all dispute the lead respondent's assertion that the 
paralegal falsely held himself out to be an attorney (Respondents' Motion at Exh. D). 

Moreover, despite the respondents' assertion that applicants commonly rely on counsel to 
prepare their applications (Respondents' Br. at 11), the lead respondent nevertheless attested to 
the truth of the statements in her application in Immigration Court (I.J. 2 at 2; Tr. at 14-15). The 
Immigration Judge also noted that the lead respondent attested to the truth of the information in 
her application without asking for additional time to review it (I.J. 2 at 2). Finally, the lead 
respondent previously testified before an asylum officer concerning her application (I.J. 2 at 2; 
Respondents' Motion, Exh. D at 45 (former counsel's confirmation of prior asylum officer 
interview)). Thus we agree with the Immigration Judge that the lead respondent cannot now 
disavow the contents of the application (I.J. 2 at 2). See Mailer of X-M-C-, 25 I&N Dec. 322, 
327 (BIA 2010) (holding that after receiving warnings and testifying to truth of asylum 
application, subsequent withdrawal did not preclude a finding of frivolousness). 

The Immigration Judge also noted an additional discrepancy concerning when the lead 
respondent was fired from her job at a salon, according to the lead respondent because of her 
sexual orientation. The Immigration Judge found that she testified inconsistently as to when that 
took place and the discrepancy spanned a number of years (I.J. 1 at 6). The respondents have not 
addressed this discrepancy on appeal. 

Further, the Immigration Judge noted additional inconsistencies after the respondents filed 
the motion. The lead respondent in the motion for the first time states that she suspected b 6 
the father of her son, was cheating on her and that he was previously violent (I.J. 2 at 2-3; 

4  The Immigration Judge held that because the respondents were not filing a motion exclusively 
on their asylum claim, they were not exempt from submitting the required filing fee (I.J. 2 at 1). 
The respondents assert that because their motion sought reopening to seek asylum, no fee was 
required (Respondents' Br. at 8-9). 
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lead respondent's girlfriend, and her husband (Respondents' Br. at 24-25), she did not exclude or 
prevent their testimony. Rather, at no time did the respondents' former counsel offer these two 
individuals as potential witnesses. The Immigration Judge would have overstepped limits as 
an impartial adjudicator had insisted on their testimony when the respondents' counsel had 
made a decision not to call these two individuals. See Min Thiha Tun v. U.S. Att'y Gen., 
343 F. App'x 411, 422-23 (11th Cir. 2009) (unpublished) (discussing Immigration Judge's role 
and noting that limiting testimony may focus the proceedings); see also Ali v. U.S. Aft y Gen., 
supra, at 1329-30 (discussing tactical decisions not necessarily being ineffective assistance of 
counsel). 

The respondents allege bias because the Immigration Judge faulted them for not timely 
appealing, but rather for filing a motion to reopen (Respondents' Br. at 25-26). The Immigration 
Judge noted that the respondents made a choice to file for reopening as opposed to appealing the 
November 2010 decision, but ili did so in the context of determining whether former counsel 
was ineffective (I.J. 2 at 3). The respondents also assert bias because despite the Immigration 
Judge's denial of the motion for failure to submit a filing fee, she continued to assert other bases 
for denying the motion (Respondents' Br. at 26). This does not reveal bias, but rather the 
Immigration Judge making an alternative holding. 

Finally, the respondents allege bias based on the Immigration Judge's remarks about the lead 
respondent's appearance (Respondents' Br, at 26-27 . The Immigration Judge noted that the 
lead respondent looked strikingly similar to b) 6) (Tr. at 13-14). (b) (6) comments, although 
gratuitous, are not indicative of any stereotyping, and thus do not demons ate prejudice or bias. 
See Todorovic v. U.S. Airy Gen., 621 F.3d 1318, 1325-27 (11th Cir. 2010) (rejecting credibility 
determinations based on improper stereotyping of gay men). Thus, contrary to the respondents' 
assertion, the comments on the lead respondent's similarity to (b) 6) did not taint the 
proceedings. 5  

I (b) (6  2010 decision, the Immigration Judge stated that it was not clear why the lead 
respondent was harassed or treated differently in public considering her claim that she had not 
disclosed her sexual orientation to anyone (except for her priest) and considering that the 
Immigration Judge "did not observe" and the lead respondent "did not identify anything in her 
demeanor or physical appearance that would lead someone to suspect that she was a homosexual" 
(I.J. 1 at 5). Because the lead respondent stated that she had a reputation for being homosexual 
because of innuendos and rumors (Tr. at 23, 31), we do not rel on this portion of the 
Immigration Judge's findings concerning (b) (6) observation or (b) (6  statement of the lead 
respondent's demeanor or physical appearance .J. 1 at 5) to support the adverse credibility 
finding. The respondents are unable to demonstrate bias or prejudice such that they did not 
receive a full and fair hearing. Accordingly the following order will be entered. 6  

5  The Immigration Judge inquired whether the women were related because the "look very much 
alike," and(b) (6)noted that they looked like sisters (Tr. at 13). In fact, the respondents' former 
counsel noted that when she met them at her office, she said, "my God, you guys look a lot alike" 
(Tr. at 14). 

6  We note that on June 15, 2012, the Secretary of Department of Homeland Security announced 
that certain young people, who are low law enforcement priorities, will be eligible for deferred 
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... 
Immigration Judge Complaint Intake Form 

HQ Use Only: 
complaint #: 	 
source: first / subsequent 

Date Received at OCIJ: 

complaint source information 
complaint source type 

❑ anonymous 	 X 	BIA 	 ❑ 

❑ respondent's attorney 	❑ 	respondent 	❑ 

❑ third party (e.g., relative, uninterested attorney, courtroom 

❑ other: 

Circuit 	❑ 	EOIR 	❑ DHS 	❑ 	Main Justice 

OIG 	❑ 	media OIL 	❑ OPR 	❑ 

observer, etc.) 

complaint receipt method 
❑ letter 	X 	IJC memo (BIA) 	❑ 	email 

❑ fax 	❑ 	 unknown 	 ❑ 	other: 

❑ phone (incl. voicemail) ❑ in-person 

date of complaint source complaint source contact information 
(i.e., date on letter, date of appellate body's decision) 

April 5, 2013 
name: 	IJC Memo 

address: 

additional complaint source details 
(i.e., DHS component, media outlet, third party details, 

A-number) 

:(b) (6) email: 

phone: 

fax: 

complaint details 
IJ name 	 base city ACIJ 

IJ b 	6 b 	6 ACIJ Suldcar 

relevant A-number(s) date of incident 

'(b) (6) November 4, 2010 

allegations 
The judge made a comment that the respondent and her girlfriend looked alike — "like sisters." The 
attorney of record agrees with the comments. On appeal, a different attorney, takes issue with the 
comments and finds them inappropriate in a sexual orientation case. The BIA found there was no bias. 

nature of complaint 
X 	in-court conduct 	❑ 	out-of-court conduct 	X 	due process 	X 	bias 	❑ 	 legal 	❑ 	 criminal 

❑ incapacity 	❑ 	other: 

Rev. May 2010 
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