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EOIR FOIA Processing (EOIR)

From: IConduct, EQIR (EQIR)

Sent: Wednesday, February 13, 2013 4.06 FM

To: Nadkarni, Deepali (EQIR)

Cc Keller, Mary Beth (EQIR)

Subject: FW: Complaint Regarding the Professionalism of L [(s) J(§))
Follow Up Flag: Follow up

Flag Status: Flagged

Please see the below complaint that came into the 1) Conduct mailbox.

Thank you
Deborah

From:
Sent: Wednesday, February 13, 2013 3:52 PM
To: IIConduct, ECIR (EOQIR)

Subject: Complaint Regarding the Professionalism of IJm_

My name is (OB and | am an attorney in[OXONIEE | would like to complain about the shocking lack of
professionalism of J[(YYER. Most notably the absence of impartiality and the presence of bias in the proceedings in

which | am appearing before(QXQ@ | represent the Respondent, [DIE) , My complaints arise
out of the II’s conduct in master calendar hearings on January 17, 2013 and February 13, 2013. At these hearings, my
client appeared by video conference and | appeared telephonically.

As an introductory matter, 1) [(DX®Mappears to like to discuss the case before@Jg) informally off the record before
going on the record. has done this on both master hearings in which | have appeared. The foundation for this
complaint as to 1) [(XGIM partiality and bias is premised ondecisions and instructions off the record which bear no
resemblance to @I8decisions and instructions on the record, coupled with @i initial refusal to go on the record at the
beginning of the February 13, 2013 hearing. In fact, no resemblance is an understatement. 1) [[YBY expressly
contradicts{HYEPP on decisions and ordersgfmakes off the record whenQlsubsequently goes on the record.

In more detail, evidence of the 1)'s unprofessionalism is as follows:

January 17, 2013 Hearing. Initial Heating.

Following the initial pleasantries as | came on the telephone and off the record, the I} said:

“OK, [(X(O I what are we doing on this case?”

I replied “It is a withholding and CAT case Judge”

The IJ replied “its only a CAT case. He has a particularly serious crime so there is no withholding”

| replied “I think there are some significant arguments that it is not a particularly serious crime”

The ) that stated “) am going to find that it is a particularly serious crime, so this is just a CAT case”
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| replied “are you not going to permit any arguments on the serious crime issue”

The 1) then said “No, let’s go on the record”

The hearing then proceeded recorded on the DAR. The DAR is evidence of the conduct of the remainder of the hearing.
Suffice to say that on the record L [JY@indicated that P§would consider arguments on the particularly serious crime

issue.

Given the huge disparity between the 1's approach on and off the record, | was prepared to be more cautious on the
next hearing concerning discussions off the record. Unfortunately, without success.

February 13, 2013

This hearing began (again off the record) with issues relating to the I}'s request for a new 0SC which everyone agreed
was unnecessary on a reopened asylum case. The 1) then asked me:

“What is the relief you are seeking”

| replied "Withholding of removal and CAT"

The I replied “No you are not, | told you at the last hearing there was no withholding, only CAT”
| replied “are you pretermitting withholding?

The 1] said “yes, | am pretermitting withholding”

I replied “how can you pretermit withholding when at the last hearing you said you would accept arguments on the
crime issue? I'd like to go on the record....”

The If replied “Where do you practicel[[S YOI

I said “I'd like to go on the record...”

The 14 repeated “where do you practicel[G NI

I replied “no judge, | would really prefer to go on the record
Silence...... and then the Il began proceedings on the record.

Once again, the DAR is evidence of the recorded part of the hearing. This part of the hearing is notable for the 1), in a
more conciliatory tone, indicating thatllliwould consider all the matters put beforem

Here is the heart of the complaint; Neither | nor the Respondent know which 1) we are getting. Are we getting the 1) who
off the record tells meWconsiders and has concluded that the Respondent’s property crimes particularly serious crimes
for the purposes of withholding, or the 1) who sav will entertain arguments on the issue. Are we getting the H who
has pre-termited the withholding claim and scoffed at is relevance to Respondent’s relief, or the 1] who says JI§ will
consider arguments when they are raised?

The uncertainty — which the foundation of this complaint - goes to the heart of the I)'s professionalism and the due

process obligations of the court. Issues of bias and partiality are cornerstones of the court, and in this case, these
cornerstones are missing. If the question is which 1l are we getting, the off or the on the record 1, it is clear to me and
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the respondent that we are getting the off-the record 1). U[[YYE) provides@B real thoughts off the record, and uses the
on the record hearing as a perfunctory recitation of the process of the case.

Corroboration for J[QXOMM bias against my client is found in @approach to my motion to change venue. My client’s
withholding claim is based on events that took place in Armenia when he was a child. It is his mother’s testimony {she
was the lead respondent in the asylum case that was granted in [() (9] n 2010). Respondent’s mother Iives
Notwithstanding the significant expense and inconvenience Respondent’s mother must incur to travel to(J()]
to present evidence and the correspondence expense of transporting her counsel to[[QYER- coupled with the lack of
inconvenience to DHS in moving Respondent tOIGTE- ) [DYBY denied the motion in a simple form order. No
written decision was issued. DHS did not file an opposition to the motion.

Thank you for your consideration of this complaint

(b) (6)

Immigration Attorney

D) (6
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, Loqio- ) b) (6 Ke Veeused sele A@/l%/
Nadkarni, Dee an(E_Ol_j —

From; lJConduct, EQIR {EOiR)
Sent: Wednesday, February 13, 2013 4:06 PM

To: Nadkarni, Deepali (EOIR) %’ A ,
Ce: Keller, Mary Beth (EOIR) %
Subject: FW: Complaint Regarding the Professionalism of IJ (b) (6) '

Please see the below complaint that came into the I Conduct mailbox.

R

Thank you
Deborah

From:[DICH T WA Too'k; a We- whean

Sent: Wednesday, February 13, 2013 3:52 PM «\VY ‘P’M\ﬂ ZgidA

To: DConduct, EQIR (EQIR) D-FF
Subject: Complaint Regarding the Professionalism of DI{e)J(5)) 5 Mﬂ;g
\/Wﬂ' }

My name is[HYOTIR:d ! am an attorney INDIONI would like to complain about the shocking lack of
professionalism of UG Most notably the absence of impartiality gnd the presepce of bias in the proceedings in
which | am appearing before R | represent the Respondent@!@b My complaints arise
out of the I)'s conduct in master calendar hearings on January 17, 2013 and February 13, 2013. At these hearings, my
client appeared by video conference and | appeared telephonically.

As an introductory matter, U [[JY(B) appears to like to discuss the case before QIR informally off the record before
going on the record QI8 has done this on both master hearings in which 1 have appeared. The foundation for this
complaint as to ) partiality and bias is premised ondecisions and instructions off the record which bear no
resemblance to@ decisions and instructions on the record, coupied withinitial refusal to go on the record at the
beginning of the February 13, 2013 hearing. In fact, no resemblance is an understatement. 1) m\expressly
precord.

In more detail, evidence of the i's unprofessuonahsm is as follows: o 7
January 17, 2013 Hearing. Initial Heating.

Following the initial pleasantries as | came on the telephone and off the record, the l) said:
“OK.[DYOT. what are we doing on this case?”

I replied “It is a withholding and CAT case Judge”

The U repiied “its only a CAT case. He has a particularly serious crime so there is no withholding” A{

I replied “I think there are some significant arguments that it is not a particularly serious crime” " M m "
The Ii that stated “I am going to find that it is a particutarly serious crime, so this is just a CAT case”

I replied “are you not going to permit any arguments on the serious crime issue” W""’-(M S'S .

The 1) then said “No, let’s go on the record” F et a(? .
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The hearing then proceeded recorded on the DAR. The DAR is evidence of the conduct of the remainder of the hearing.
Suffice to say that on the record li Mindicated that 8 would consider arguments on the particularly serious crime
issue.

Given the huge disparity between the lJ's approach on and off the record, | was prepared to be more cautious on the
next hearing concerning discussions off the record. Unfortunately, without success.

fFebruary 13, 2013

This hearing began {again off the record) with issues relating to the 1Y's request for a new DSC which everyone agreed
was unnecessary on a recpened asylum case. The Il then asked me:

"What is the relief you are seeking”

| replied “Withholding of removal and CAT”

The lJ replied “No you are not, | told you at the last hearing there was no withholding, only CAT”
| replied “are you pretermitting withholding?

The W said “yes, } am pretermitting withholding”

| replied "how can you pretermit withholding when at the last hearing you said you would accept arguments on the
crime issue? 'd like to go on the record....”

The U replied “Where do you practice (6) ?

| said “i'd like to go on the record...”

The U repeated “where do you practicel[§ Y] -

| replied “no judge, | would really prefer te go on the record
Silence...... and then the |} began proceedings on the record.

Once again, the DAR is evidence of the recorded part of the hearing. This part of the hearing is notable for the lJ, in a
more conciliatory tone, indicating that i would consider all the matters put befor(QJ(3)

Here is the heart of the complaint: Neither | nor the Respondent know which I} we are getting. Are we getting the IJ who
off the record tells me considers and has concluded that the Respondent’s property crimes particularly serious crimes
for the purposes of withholding, or the §J who says will entertain arguments on the issue. Are we getting the 1) who
has pre-termited the withholding claim and scoffed at is relevance to Respondent’s relief, or the I} who savﬂwill
consider arguments when they are raised?

The uncertainty — which the foundation of this complaint - goes to the heart of the I)’s professionalism and the due
process obligations of the court. Issues of bias and partiality are cornerstones of the court, and in this case, these
cornerstones are missing. If the question is which 1) are we getting, the off or the on the record ll, it is clear to me and
the respondent that we are getting the off-the record ). L{{g) (8] provides jgig real thoughts off the record, and uses the
on the record hearing as a perfunctory recitation of the process of the case.

Corrobaration for () (] bies against my client is found iapproach to my mation to change venue. My client’s
withholding claim is based on events that took place in Armenia when he was a child. It is his mother’s testimony (she
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was the lead respandent in the asylum case that was granted in[DTONIEEn 2010). Respandent’s mother lives in S
YBGN Notwithstanding the significant expense and inconvenience Respondent’s mother must incur to travel to{(e)J(S))

to present evidence and the correspondence expense of transporting her counsel to [[JJ@]- coupled with the lack of
inconvenience to DHS in moving Respondent to[DTGII- © (DIBY denied the motion in a_ simple form order. No
written decision was issued. DHS did not file an opposition to the motion,

Thank you for your consideration of this complaint

(b) (6)

Jmmigration Attorney

b) (6

009485

FOIA 2013-2789





