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Capitalizing on the Economic Potential
of Foreign Entrepreneurs

In the United States, the foreign-born have long been prominent among the nation’s entrepreneurs, founding
businesses large and small that fuel U.S. economic growth and create jobs.! An entrepreneur is someone who
assumes a significant amount of financial risk to turn an innovative idea into a profit-making business and can
often choose to take thatrisk in a range of countries.? Thus, it behooves a nation to set policies that attract and
support entrepreneurship.

While some famous entrepreneurs came to the United States as refugees, students, or through either a family-
based or employment based immigration visa, there is no specific class of temporary visa under U.S. law for a
foreign entrepreneur who is trying to grow a U.S.-based business. As a result, many foreign entrepreneurs who
find the United States closed off to them go on to establish their businesses in other countries with more
expansive business immigration policies —nations that often compete economically with the United States.

This fact sheet describes the legal avenues in the United States available to promising entrepreneurs, as well
as some of the barriers they face securing immigration status through these paths.

Global competition for entrepreneurs is growing.

Although foreign entrepreneurs have consistently considered the United States a top destination, the U.S.
immigration system often forces them to leave. Multiple studies have indicated that America is no longer the
only go-to country for foreign entrepreneurs; a growing number of would-be entrepreneurs are choosing to
start their businesses in countries that offer greater financial and social incentives.? As a result, the United
States is losing out on the new businesses, jobs, tax revenue, and innovation that these entrepreneurs could
be generating for the U.S. economy. Meanwhile, other countries (such as India and China) are implementing
policies that persuade their own best and brightest to remain at home, while also attracting talent from other
nations through new entrepreneurial programs.*

In short, entrepreneurs seeking the greatest opportunity for themselves and their families can choose from a
range of countries. While job availability, wages, and working conditions are important in making this decision,
so are a number of other considerations—such as how much red tape and bureaucracy is involved in the
initial visa process, a possible future job change, the adjustment from a temporary to a permanent
immigration status, and the process of bringing family members from the home country to the United States.
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Opportunities for immigrant entrepreneurs in the United States are limited.

There is no U.S. visa for immigrant entrepreneurs. As a result, would-be entrepreneurs come to the United
States through many different channels, and from a wide range of backgrounds. Some immigrant
entrepreneurs first came to the United States as foreign students or as well-educated foreign professionals on
H-1B temporary visas. Others came on family-based visas, as the spouses or children of U.S. citizens or lawful
permanent residents, for example. In other words, many immigrant innovators who positively contributed to
the U.S. economy did not become successful entrepreneurs until years after their arrival in the United States
through some other channel. Under these conditions, it is difficult to predict who will become a successful
entrepreneur and who will not.

Legal avenues available to some entrepreneurs include both temporary and permanent paths, such as the
following;

1. Entrepreneurial Parole is temporary and has yet to take effect.
2. Evisas and H-1B visas are temporary and encompass only some future entrepreneurs.

3. The EB-5 investor visa and EB-2 national interest waiver are permanent and not well-suited for all
entrepreneurs.

Entrepreneurial Parole

In the final days of the Obama administration, the Department of Homeland Security (DHS) promulgated the
“International Entrepreneur Rule” (IER), a regulation which allows for the “parole” into the country of
entrepreneurs. Parole is a mechanism by which U.S. Citizenship and Immigration Services (USCIS) can, on a
case-by-case basis, temporarily allow someone to be physically present in the United States if there is a
“significant public benefit.” The purpose of the parole process in the case of entrepreneurs is to give promising
start-up companies the chance to conduct research and development and expand job-creating operations in
the United States.”

Under the IER—which has not been implemented —entrepreneurs who have received investments of capital
totaling at least $250,000 or at least $100,000 in government grants, and own at least 10 percent of the start-
up, can be granted parole for up to two years. Entrepreneurs can be re-paroled for no more than 30 months if
they meet certain revenue, investment, and/or job creation thresholds. USCIS can revoke parole at any time,
and persons with parole cannot adjust to permanent residency.® The entrepreneur’s spouse and minor
children also can receive a grant of parole.

In July 2017, DHS delayed the effective date of this rule until March 2018. In doing so, DHS stated that it “will
issue a Notice of Proposed Rulemaking soliciting public comments on the proposal to rescind the IE Final Rule.
The delayed effective date will provide an opportunity for the notice and comment rulemaking to take place.”’
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E Visas

Some entrepreneurs may be eligible for temporary E visas for investors if they are from countries with which
the United States has an appropriate treaty.

* An E-1 treaty trader visa is for foreign nationals who conduct “substantial trade” between the United
States and the person’s country of nationality.®

* An E-2 treaty investor visa is for foreign nationals who come to the United States to develop and direct
the operations of an enterprise in which they have invested, or are in the process of investing, a
“substantial amount of capital.”®

E visas are renewable, but E visa holders cannot adjust to permanent resident status and must establish their

intent to leave the United States as part of their visa application. Moreover, there are limitations on how much

capital the E-2 visa holder can raise, given that the recipient must maintain at least 50 percent ownership of
the company. This requirement makes it more difficult to find investors.*

H-1B Visas

The H-1B is a temporary visa that allows employers to petition for well-educated foreign professionals to work
in “specialty occupations” that require at least a bachelor’s degree or the equivalent.’ The H-1B category may
be approved for up to three years and can be extended for a maximum of six years.*? There is an annual cap of
65,000 H-1B visas, and an additional 20,000 for graduates with a master’s or higher degree from U.S.
universities that meet certain requirements.”* This cap is generally reached in a matter of weeks or days,
meaning that only a fraction of the H-1B petitioners receive visas."

USCIS will accept petitions filed by a company formed and owned by the visa beneficiary (i.e., the employee-
entrepreneur), assuming it is a U.S. company. However, there must be a valid employer-employee relationship
between the company and the noncitizen. Since self-employed business owners are frequently their own
employers, the entrepreneur cannot prove a valid employer-employee relationship. Instead, the entrepreneur
must become an employee of the U.S. company and that company must have an independent board of
directors that can exercise control over the entrepreneur’s employment.” In order for the entrepreneur to
receive an extension of H-1B status, the board must demonstrate that it continues to exercise control over the
entrepreneur. For entrepreneurs who need to be the final decision maker and have control over all aspects of
what they do, the H-1B is not a suitable choice for them.

These are complex requirements to satisfy and, as a result, it is difficult for entrepreneurs to properly use the H-
1B category.*® Further, with demand for the H-1B visa far greater than the annual caps, even those that do
qualify may be unable to receive an H-1B.
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EB-5 Investor Visas

Congress created the EB-5 visa category in 1990 as a path to permanent residency specifically for immigrant
investors. Up to 10,000 visas are available each year for foreign investors, as well as their spouses and minor
children."

To qualify for an EB-5 visa, a foreign national must invest at least $1 million to establish a “new commercial
enterprise” or invest in a “troubled business” that directly employs 10 U.S. citizens (who may not be close
relatives of the foreign investor) on a full-time basis. Foreign nationals may also qualify for a visa if they invest
$500,000 in a job-creating business that is located in a “targeted employment area” (locales that suffer
unemployment at 150 percent of the national average) orin a rural area.

Once the initial petition is granted, the investor and immediate family members receive a temporary “green
card.” After two years, the green card may become permanent if the investor proves that the full amount of
funds has been invested and that 10 jobs have been created or saved.*

EB-2 National Interest Waivers

While the EB-5 visa is specifically for immigrant investors, foreign-born entrepreneurs and investors may
qualify for lawful permanent residence in the EB-2 category if they can demonstrate that the creation and
operation of their business will produce significant benefits and is “deemed to be in the national interest.” As
DHS recognized, this visa was underutilized due to limited guidance as to when it should be granted.*

In January 2017, the USCIS Administrative Appeals Office (AAO) issued a new standard that USCIS officers must
follow when deciding whether to approve a national interest waiver.” With this new standard, a foreign
national’s intended work can be in the national interest even when the business itself is limited to a particular
geographic area. The new standard also considers the “potential prospective impact” of the foreign national’s
intended work and gives greater consideration to the foreign national’s qualifications and what the individual
seeks to accomplish. All of these changes will likely make the category more hospitable for entrepreneurs, but
still quite challenging for those just starting out.

Conclusion

Immigrants who one day become entrepreneurs enter the United States through a variety of channels. It is
nearly impossible to predict which foreign student, temporary worker, or investor will become a successful
business owner.

There are many steps which the U.S. government could take to maximize the economic contributions of
businesses founded by immigrants, such as welcoming workers and students who possess skills that the U.S.
economy most needs in order to grow.
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